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NOTES. 

WE have to repeat our warning that publishers and corre- 
spondents who wish their communications to meet with 
prompt attention should not send them to Oxford, especially in 
vacation time. 

As we go to press the House of Lords has given its long delayed 
judgment in Allen v. Flood (Dec. 14, appeal from Flood v. Jackson, 
'95» * Q- B. 31, 64 L. J. Q. B. 665), reversing, though not unani- 
mously, the decision of the Court of Appeal. At present we 
can only express in the fewest words our conviction that the House 
of Lords has never deserved better of the Common Law. 



It is curious to find that the rule in Shelley's case can still afford 
matter for discussion. Indeed the will considered in Fan Orutten v. 
Foxwell, '97, A. C. 658, 66 L. J. Q. B. 745, was dated in 1804, and 
in Lord Davey's opinion, though not in Lord Macnaghten's, pretty 
badly drawn. In the result, Lord Macnaghten has performed 
the feat of giving us an exposition of this not very lively subject 
which is not only readable but entertaining ; and the rule stands 
firm, notwithstanding strenuous assault, as a rule of law which is 
quite independent of the settlor s intention. If a testator said in so 
many words, "The rule in Shelley's case shall not apply to any 
limitations contained in this my will/ it would be merely inopera- 
tive. There may be cases where ' heirs * or like words are clearly 
shown by the immediate context to have an unusual sense which 
makes them words of designation and not of limitation. Such 
cases do not form exceptions to the rule, for when a distinct 
special meaning, ascertained by the special context, is clear to the 
Court, and is read in the place of the words so qualified, there is 
nothing to which the rule could apply. 

VOL. XIV. B 
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If hard cases make bad law, good law occasionally produces bard 
cases. 

This is the moral which may be drawn from Russell v. Russell, 
'97, A. C. 395, 66 L. J. P. 122. 

That Lord Russell suffered what was morally a cruel and in- 
tolerable outrage at the hands of his wife is certain. Many men 
would prefer any amount of physical pain to the mental agony 
caused by a foul and baseless slander. But whether the circulation 
by a wife of a malignant calumny on her husband which was 
untrue, and which she did not believe to be true, constitutes such 
legal cruelty as entitles him to a judicial separation, was, until the 
judgment of the House of Lords in Russell v. Russell, a fairly debate- 
able question. The proper answer to it was in fact so uncertain 
that while five of their lordships have answered it in the negative, 
four, including the Lord Chancellor, have answered it in the 
affirmative. We must now, however, take it as the law of England 
that to constitute the kind of cruelty required to support pro- 
ceedings for divorce, the conduct of the person charged with cruelty 
must be such as to involve either danger to life, limb, or health, or 
a reasonable apprehension of such danger or hurt. To put the 
matter plainly, the only kind of cruelty which the law of England 
recognizes as entitling a husband or wife to a judicial separation 
is physical cruelty, or conduct which causes a legitimate apprehen- 
sion of physical cruelty. That this conclusion is consistent with 
the decided cases must be admitted ; that it is a necessary result 
of the decided cases is not so clear. It is, however, probably the 
safest conclusion at which the House of Lords could arrive. If 
the law of divorce is to be expanded, such expansion must now be 
the result of legislative, not of judicial, action. Yet one is tempted 
to wonder whether the House of Lords in its judicial capacity 
might not have done the work better as well as sooner. 



We pointed out at the time (L. Q. B. xii. 204) that the decision 
of the majority of the Court of Appeal in Gaskell v. Gosling, '96, 
1 Q. B. 669, 65 L. J. Q. B. 435, was a rather alarming extension 
of the liability to which people might become subject as undisclosed 
principals. The dissenting judgment of Rigby L.J. has now been 
confirmed by the unanimous opinion of the House of Lords : 
Gosling v. Gaskell, '97, A.C. 575, 66 L. J. Q. B. 848. The question 
was shortly this : A receiver having been appointed by trustees for 
debenture-holders of a company, under the express powers of their 
deed, and to carry on the business as the agent of the company only, 
does he become the agent of the trustees, and do they become answer- 
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able for debts contracted by him, when the company is ordered to 
be wound up? The final answer in the negative is put on the 
authority of Cox v. Hickman, 8 H. L. C. 268. The trustees never 
gave the receiver any actual authority to pledge their credit, and 
Cox v. Hickman, in which the facts were rather less favourable, 
shows that the business was not and never became their business 
so as to give him any authority in law. 



Perhaps enterprising traders who would like to appropriate the 
goodwill of their older established rivals will ultimately be con- 
vinced by such decisions as that of the House of Lords in Birmingham 
Vinegar Brewery Co. v. Powell, '97, A. C. 7 10, 66 L. J. Ch. 763, founded 
as they are on the plainest principles of justice, good sense, and 
good faith in business matters, that honesty is the best policy, and 
ingenuity spent on deceiving the public is an unprofitable expendi- 
ture. But the process seems to take a long time. 



The Perth General Station Committee v. Ross, '97, A. C. 479, 66 
L. J. P. C. 81, is a case from Scotland, but it lays down a principle 
applying to the whole United Kingdom. A railway company have 
the right to exclude from their stations all persons, except those 
using or desirous of using the railway, and may impose upon the 
rest of the public any terms they think proper as the condition of 
admittance. This right is of course subject to any facilities granted 
by the Railway Commissioners. This plain statement of law, which 
is really involved in Barker v. Midland Ry. Co., 18 C. B. 46, will 
commend itself to the common sense of the public. It simply 
amounts to this : that the property of a railway company, though 
held for certain public purposes, which must be carried out by the 
company, is the property of the company. Hence follows the in- 
evitable result that the company can impose upon any one who is 
not a passenger the conditions on which he may use the railway 
station or other property of the company. If this power be abused 
recourse may be had to the Railway Commission, but, subject to 
the authority of the Railway Commission and to the rights of 
passengers, the rights of a railway company are those of any other 
owner of property. The sooner this is understood the better. The 
oddity of the thing is that one of the plainest of legal principles 
should have not been apprehended by the Court of Session, and 
should still fail to obtain the assent of Lord Morris. On the 
Continent it is quite common to require a special admission ticket 
(procurable, in Germany, from an automatic machine) to be taken 
by any one not being a passenger and wishing to go on the 

E % 
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platforms, whether in the capacity of friend, attendant, hotel porter, 
or otherwise. 



The debate on Sinclair's Divorce Bill, '97, A. C. 469, raises 
a curious and important inquiry to which it does not give a reply* 
The question is in substance this : If the High Court pronounces 
a decree finally dissolving the marriage of persons whom the Court 
supposes to be domiciled in England, but who are in fact domiciled 
in another country, is the divorce invalid ? The proceedings with 
regard to Sinclair's Bill, which was passed by Parliament, suggest 
that such a divorce is a nullity, for if it were not then the Bill 
would have been needless. The suggested ground of invalidity is, 
however, a very serious one, for if it be a good ground, it would 
seem to follow that if H 9 a husband, is divorced from his wife, W, 
on the unfounded supposition that he was domiciled in England at 
the time of the divorce, any evidence produced at any time that he 
was not then domiciled in England may shake the validity of the 
divorce, and therefore the validity of any subsequent marriage con- 
tracted by H during the lifetime of W, or by W during the lifetime 
of H. The further consequence seems logically to ensue that 
a respondent not domiciled in England cannot by his conduct give 
the Divorce Court jurisdiction. But if this be so then Zt/cklinski 
v. Zyc&linsii, 1862, % Sw. & Tr. 420, is wrongly decided, and 
a decision, which though it has been criticized, has been treated 
as good law for more than thirty years, must be considered as 
erroneous. It is curious that Zycklinski v. Zycklinshi does not seem 
to have been cited in the debate on Sinclair s Bill. 



We are by no means prepared to say that the decision of the 
Judicial Committee in Ex parte Carew, '97, A. C. 719, 66 L. J. P. C. 
95, was wrong, but the very short judgment does not adequately 
show to our mind that it was right. The question was whether the 
Crown had power to make rules for the Consular Court in Japan 
whereby a jury of five tries capital cases. Whether there is such 
power would seem to depend, first, on the effect of the treaty with 
Japan under which the Court exists, and which in fact provides 
for trial and punishment of British subjects being 'according to 
the laws of Great Britain ' (see Hall on Foreign Jurisdiction, 
p. 149), and next on the effect of the Foreign Jurisdiction Act, 
1890, so far as applicable. But their Lordships said not a word 
about the treaty, and referred only to the repealed Act 6 & 7 Vict. 
c. 94, identical in substance, for this purpose, with the Act now 
in force. So the decision is hardly instructive. 
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Court v. Berlin, '97, 2 Q.B. 396, 66 L. J. Q. B. 714, C. A., shows 
that the Partnership Act, 1890 (53 & 54 Vict. c. 39), s. 36, does not 
invalidate the sound principle that dormant partners are liable for 
all partnership debts contracted with their authority, and that as 
regards a person, e. g. a solicitor, employed on behalf of the firm, 
the retirement of partners which is unknown to him does not con- 
stitute a revocation of authority. The practical result is that 
a solicitor who is authorized by a firm to conduct an action, may 
charge against dormant partners debts duly contracted in the 
course of the action even after the partners have privately retired, 
and this though at the moment when he entered into the service 
of the firm he did not know that such partners were members of it. 
And it is satisfactory to have one more warning that the Courts will 
not encourage speculative attempts to read gratuitous alterations 
of the law into codifying statutes. 



But though Court v. Berlin is decided in accordance with the 
admitted rules of English law in regard to the liability of an 
undisclosed principal, it certainly does raise in rather a strong form 
the question whether these rules are themselves reasonable. A enters 
into the service of X, he does not know of the existence of Zand Z % 
JTs dormant partners. It therefore follows that he was induced to 
enter into the contract by his trust in the promise of X to re- 
munerate him ; and if he afterwards discovered that X had no 
partners, A would have no reason to complain. Why then should 
he gain by the fact, which never influenced his conduct, that Tand 
Z were X*s partners when A contracted with X? The only reason 
which can be given is that Y and Z benefited by A'b services ; but 
the whole basis of the law of contract is that it is not the fact that 
X, r, or Z have benefited by A'q services, but the fact that they 
have promised A to remunerate him for them, which constitutes the 
contractual liability of X, Y 9 or Z. The truth is that the whole 
English law as to the position of undisclosed principals is an 
anomaly. Whether it be or be not a beneficial anomaly is a 
question to be decided with reference rather to mercantile than to 
legal principles. 

The Leeds Building Society v. Mallandaine, '97, 2 Q.B. 402, 66 
L. J. Q. B. 813, C. A., aflirms the judgment of the Court below, and, 
following the Clerical frc. Society v. Carter, 1889, 22 Q. B. D. 444, 
determines that interest of money is chargeable with income tax 
even though it be not profits, and this though the interest is not 
annual interest. The case carries somewhat further the principle 
established by the Clerical fyc. Society v. Carter, via. that interest is 
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chargeable as such to income tax, and is probably a legitimate 
extension of that principle. Whether the principle itself is really 
in accordance with the Income Tax Acts is quite another question, 
which will sooner or later need to be considered by the House of 
Lords. It is certain that the general aim of income tax legislation 
is the taxation of profits, and though the Income Tax Acts, as 
interpreted by the Courts, give a very wide meaning to the word 
profits, it is certainly an anomaly that a company or society, after 
being taxed on the whole of its profits, may also be taxed on 
interest which it receives. 



Edwards v. Steel, Young fy Co., '97, 2 Q. B. 327, 66 L. J. Q. B. 690, 
C. A., simply determines the precise meaning of certain words of 
the Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 186, and 
in substance decides that when the master of a ship has under 
s. 186, sub-s. (d) deposited with a consular officer a sum which is 
deemed by such officer to be sufficient to defray the expenses of 
a sailor's maintenance and passage home, the shipowners have dis- 
charged all the duties imposed upon them by s. 186. This inter- 
pretation of the section is probably sound, but does not raise any 
point of great interest to any one except sailors. But the case and 
others like it suggest an inquiry to which nowadays people are loth 
to give expression. Is it on the whole expedient that any class of 
grown men should be treated by the state as incompetent to manage 
their own affairs 1 Many provisions of the Merchant Shipping 
Act undoubtedly assume that sailors stand to a certain extent in 
the position of infants, and that it is for some reason or other 
desirable that the state should arrange for sailors on merchant 
ships the terms on which they should contract to serve their 
employers. The assumption may, for aught we know, be justified 
by facts, and it is traditional, but it is in itself rather a strange 
one. There is no very obvious reason why a man whose work it is 
to steer a ship should have less common sense than a man who is 
employed in driving a carriage, and if it be said that sailors are 
proved by experience to be reckless, the reply at any rate lies near 
at hand that the way to make men careless is to extend to them 
special protection. It is of course a fact that a sailor dismissed in 
a foreign country is specially liable to ill-treatment, and this fact 
provides a good reason for imposing severe penalties on any ship- 
owner who breaks his contract with a sailor in a foreign country, 
but it does not so obviously vindicate the wisdom of making 
contracts on a sailor's behalf instead of leaving him, like other 
adults, to make contracts for himself. 
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When the Legislature after much conflict of commercial opinion 
decided to sanction the principle of limited liability, it did its best 
to secure that the limited capital should be a reality and not 
a sham, and it required it to be fully paid up ; but the question 
at once arose, what is payment? and the answer which the Court 
gave was that payment might be payment in cash or in kind. Here 
was the promoter's opportunity, and he exercised it very freely by 
foisting all kinds of things, from concessions to cigars, with no 
certain criterion of value, on unfortunate companies until the 
Legislature had to intervene and say in the much vexed s. 25 that 
payment must be payment in cash unless otherwise provided by 
a contract filed with the Registrar of Joint-Stock Companies. This 
was a good move in the game, but it was by no means checkmate 
to the enterprising promoter. The payment must still in theory be 
payment in full, for s. 25 only applies to the mode of payment, not 
the amount; but who was to judge of the adequacy of the con- 
sideration given ? The Court might, it was true, direct an inquiry; 
but would it? Re Wragg, '97, 1 Ch. 796, 66 L. J. Ch. 419, C. A., 
has answered this question very plainly, and to the secret joy of 
the promoter, and the answer comes to this — that the Court will 
not roview the directors' judgment in accepting what they think an 
adequate consideration for the issue of the shares unless the con- 
tract itself can be impeached. There is a great deal to be said for 
this policy of non-intervention. Directors ought to be presumed 
to be honest and trusted not to betray the interests of the company. 
Oar whole commercial system is based on confidence : take but this 
trust away, ' untune this string and mark what discord follows.' 
There is at all events this safeguard, that the filed contract must set 
out the nature of the consideration. It will not do for it to state it 
by reference to another contract which is not filed. Re Kharaskkoma 
Syndicate, '97, % Ch. 45 1, 66 L. J. Ch. 675, C. A. Directors thus in effect 
say to shareholders, ' This is the property which we have accepted 
for the shares. Judge for yourselves.' They can hardly do more. 



Charity covers a multitude of significations as well as sins, and 
the latest puzzle which the Court has had propounded to it in this 
connexion is whether a bequest for requiem masses to be celebrated 
in public for the welfare of the testator's soul is a charity. The 
grant of a perpetual annuity to a minister to preach a sermon to 
the memory of the testator has been held a charity ; and if a sermon, 
why not masses? A. G. v. Hall, '97, 2 I. R. 4*6, C. A. The only 
difficulty comes from the element of selfishness in the bequest, 
but really motive is immaterial except to the testators destiny 
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elsewhere. If motives were regarded much almsgiving, it is to be 
feared, would have to be taken out of the category of charity. 
Pious foundations were constantly expressed to be • pro remedio 
animae meae.' The true view is that the community benefits 
whether the giver is actuated by pure philanthropy, or by ostenta- 
tion, business policy, political self-advertisement, or any other 
worldly or sordid motive. In taking this large view of charity 
the principle or policy, as Fitzgibbon L.J. pointed out, of our 
common law and of judicial decisions both in England and 
Ireland (where the Statute of Superstitious Uses is not in force) 
is identical with that which the philosophic historian describes as 
the policy of the Emperors and the Senate of Rome as far as it 
concerned religion. The various models of worship which pre- 
vailed in the Roman world were all considered as equally useful ; 
that is to say, they all went and still go to strengthen the sanctions 
of positive law. They all inculcate respect for and obedience to 
the powers that be, and emphasize its ethical teaching. This is the 
Christianity of the common law. It is not its function to dis- 
criminate nicely differences of doctrine provided those doctrines 
make for righteousness. 



A learned correspondent writes : — 

4 Saltan v. Treeby, '97, % Q. B. 452, 66 L. J. Q. B. 729, is a case 
which will give much more satisfaction to cyclists than to the 
ordinary public. It decides that a constable who sees a person 
riding a bicycle at night without a proper light, contrary to the 
provisions of the Local Government Act, 1888 (51 & 52 Vict. c. 41), 
s. 85, has no power to stop him for the purpose of ascertaining 
his name and address. The decision, in short, renders a law 
passed for the protection of the public all but a nullity. 

1 We have little doubt that the judgment of the Court is right ; it 
rests on the very simple consideration that the constable claimed 
to exercise under an Act of Parliament a power which, though 
absolutely necessary for the effectiveness of the enactment, the Act 
did not give him. 

'We have no doubt, however, that the judgment, right as it is, brings 
into view two of the weakest points in English law. It is a grave 
defect of our constitutional law that persons acting in the service 
of the Crown, that is of the public, are not treated as having at 
common law all the powers reasonably necessary for carrying any 
law into effect. It is a grave defect of our Courts that the judges 
construe statutes in a spirit different from that in which they con- 
strue the doctrines of the common law. In determining the 
meaning of a statute they look almost wholly at its words, in 
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applying a principle of common law they attempt, often with great 
success, to get at its meaning and policy. As has been pointed out 
more than once in this Review, the unexpressed opposition to 
codification entertained by many English lawyers is supported, if 
not justified, by the fear that the Courts would put a narrow con- 
struction on the articles of a code.' 

Our learned friend's general reflections are interesting, but we 
are unable to concur with him in regretting the decision. Cyclists 
are not a class apart from the ordinary public, neither does a man 
lose the ordinary rights of a citizen by riding a bicycle. Stopping 
a cyclist by force is not like stopping a man walking ; it involves 
great risk of damage to the machine (which may well be an* inno- 
cent third person's property), and also risk of grave bodily harm to 
the cyclist. No doubt it is wrong to refuse to stop when called on 
by an officer of the law known to be such, but it is not a felony 
justifying arrest at all hazards. Also the offence of riding without 
a light is much oftener due to a faulty lamp than to wilful dis- 
obedience. We should hear less of trouble between cyclists and 
policemen if magistrates and police in certain parts of the country 
would free themselves from the notion that a cyclist is a kind of 
outlaw. 



Kerrison v. Smith, '97, 2 Q. B. 445, 66 L. J. Q. B. 76a, in substance 
decides that when X has for a valid consideration contracted with 
A to allow him to make use of A'b land, X may indeed, if the 
contract does not amount to the creation of a distinct legal or 
equitable interest in the land, revoke the leave he has given ; but 
X may be sued, not for revoking the license given to A, but for 
breaking his promise not to revoke it. The case appears to be well 
decided. Not only would it be rash on such a point lightly to 
question the authority of Collins L. J., but preceding authorities, 
including the leading case itself, Wood v. Leadbitter, 1845, 13 
M. & W. 838, seem, when carefully read, to tend uniformly the 
same way. It may be said that the right of a landowner to revoke 
a license to enter his land is of little value if it at once exposes him 
to an action for breach of contract. But circumstances may well 
occur in which the risk is worth taking. They may be such, for 
example, as to afford a moral, though not a legal, justification for 
expelling the licensee, and to make it extremely improbable that 
he will venture to bring an action. 



What we must call the experiment of the petitioner in Moss 
v. Mossy '97, P. 263, 66 L. J. P. 154, was not in vain if only that it 
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elicited a luminous judgment from Sir Francis Jeune. The prin- 
ciple which comes out in clear relief is that by the law of England — 
whatever may be the case in America — marriage is never dissolved 
for false representations. The common law of England is not 
a set of arbitrary rules imposed ab extra. It is rooted in the 
national characteristics and temperament of the English people, 
and the marriage law is an example of its robust good sense. The 
' for better or worse ' of the marriage service is only the principle of 
caveat emptor in another form. When a man and a woman plight 
their troth at the altar, he may be a man with a past : she may 
be a woman with a past : but between them there is a tacit con- 
vention that that past, whatever it is, shall be for ever condoned 
and cancelled. This is the compact of marriage as we hold it, 
not an acceptance by the spouses of one another on a number 
of implied conditions more or less exacting. Imagine the conse- 
quences if for some disparity of fortune or birth, some mistake as 
to qualities of mind or body, some sentimental scruple like that of 
the silly hero of Tess of the D'Urbervilles, either of the spouses could 
sever the marriage bond ! We should have half the newly-married 
couples meditating, like Milton, on divorce before the honeymoon 
was ended under the influence of that disillusionment which so 
often follows in the wake of marriage. This consideration alone — 
the weakening of the marriage bond by the indulgence of caprice — 
is enough by itself to justify the policy of our law ; but the con- 
clusive objection to rescinding the marriage contract is that after 
marriage there is no restitutio in integrum possible. Moss v. Moss 
was no doubt a hard case, and the different solutions of the problem 
under different laws show that it is near the line. But it is not 
shown that a laxer rule would not bring in as great or greater 
hardships of other kinds. 



The Judicial Trustees Act, 1896, is an Act of which we are 
likely to see a great deal in the future, dealing as it does not only 
with breaches of trust but devastavits as well. The decisions, 
however, so far as they have gone, are not of a kind to encourage 
the lax trustee to come for relief. They administer a tonic rather 
than a cordial (Re Kay, '97, % Ch. 518, 66 L. J. Ch. 759 ; Re Stuart, 
'97, 2 Ch. 583, 66 L. J. Ch. 780). On the face of the Act the dis- 
cretionary power of relief is a large one. The Court may excuse 
the defaulting trustee if he has acted honestly and reasonably. 
Honesty is — for a psychological fact — a simple matter which even 
casuists cannot easily confuse, but ' reasonably ' is a very different 
thing: it involves very complex considerations — a well-balanced 
judgment, a nice adjustment of the reasoning faculties to a perhaps 
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intricate and difficult state of facts, experience of tbe world too and 
of life : in fact, as Aristotle says, there are a thousand ways of 
going wrong and only one of going right. Reasonableness, when 
it comes to be estimated by the superior intelligence of the Court, 
connotes an alarming amount of shrewdness, foresight, and know- 
ledge, so that we come round again to the same point — the ideal 
prudent man of business whom the Court has so often paraded 
before trustees. The hard and fast lines as to trustees' investments 
drawn by the Trustees Acts, 1888 and 1893, for instance, the two- 
thirds rule and the proper valuation, no longer fetter the discretion of 
the Court, but they still serve, according to Stirling J., as a criterion 
of conduct — of reasonableness : perhaps a still better criterion, as 
that learned judge suggested, is, Would the trustee have lent the 
money on such a security if it had been his own? It is amazing 
how keen-sighted and careful people become in money matters 
when their own property is at stake. 

Nobody at present seems to have considered the effect of the 
Judicial Trustees Act, 1896, on the position of directors. The Courts 
have so long — rightly or wrongly — treated directors as trustees, 
that they cannot in conscience deny them any relief accorded to 
trustees ; if so, the Act may have a very alleviating effect on the 
position of directors who have honestly misapplied the company's 
funds. Directors please note. 



Re Peveril Gold Mines (affirmed W. N. '97, 166) puts a check on 
what has of late threatened to become a very mischievous practice, 
that is to say introducing clauses into a company's articles which 
give the shareholders away, entrap them into renouncing their 
rights. Entrap is not too strong a word ; for, as every one knows, 
not one person in a hundred who takes shares ever looks at the 
articles. The most he does is to peruse the prospectus and perhaps 
glance at the memorandum. Yet no sooner has he applied for 
shares and received an allotment than he finds himself pledged to 
a number of things as irrevocably as if he had, as the Act says, 
entered into a covenant as to such matters with the company and 
the other shareholders. In the Peveril case the shareholder was 
pledged not to present a winding-up petition except with the 
consent of the Board, or a resolution of shareholders: not long ago 
it was an article pledging the shareholder not to take proceedings 
against the directors for misfeasance ; obviously the device possesses 
— or possessed — infinite possibilities, and of course plausible defences 
are forthcoming for it : — the shareholders ought to read the articles — 
the majority must be entitled to coerce the minority in a co-opera- 
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tive enterprise, but if shareholders are to be legally gagged in this 
way, it is clear that the promoter who settles the articles and 
inserts what clauses he thinks convenient to himself is left master 
of the situation. With the decision of the Court of Appeal in the 
Peveril case this strategic movement of the promoter is out- 
flanked, and its fate augurs ill for the * waiver clause ' in 
prospectuses, should that notorious device of disingenuousness be 
ever brought to the bar of a court of justice. 



It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 
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A PROLOGUE TO A HISTORY OF ENGLISH LAW. 

SUCH is the unity of all history that any one who endeavours 
to tell a piece of it must feel that his first sentence tears 
a seamless web. The oldest utterance of English law that has 
come down to us has Greek words in it: words such as bishop, 
priert, and deacon \ If we would search out the origins of Roman 
law, we must study Babylon : this at least was the opinion of the 
great Romanist of our own day 2 . A statute of limitations must be 
set ; but it must be arbitrary. The web must be rent ; but, as we 
rend it, we may watch the whence and whither of a few of the 
severed and ravelling threads which have been making a pattern 
too large for any man's eye. 

To speak more modestly, we may, before we settle to our task, 
look round for a moment at the world in which our English legal 
history has its beginnings. We may recall to memory a few main 
facts and dates which, though they are easily ascertained, are not 
often put together in one English book, and we may perchance 
arrange them in a useful order if we make mile-stones of the 
centuries 3 . 

By the year 200 Roman jurisprudence had reached its zenith. 
Papinian was slain in 21 2 4 , Ulpian in 228 6 . Ulpian's pupil 
Modestinus may be accounted the last of the great lawyers 6 . All 
too soon they became classical; their successors were looking 
backwards, not forwards. Of the work that had been done it were 
folly here to speak ; but the law of a little town had become 
ecumenical law, law alike for cultured Greece and for wild Britain. 
And yet, though it had assimilated new matter and new ideas, 

1 -fithelb. 1. 

9 Ihering, Vorgeschichte der Indoeurop&er ; see especially the editor's preface. 

3 The following summary has been compiled by the aid of Karlowa, Rfimische 
Reehtsgeschiohte, 1885— Kruger, Geschiehte der Quellen des rOmischen Rechts, 
1888 — Conrat, Geschiehte der Quellen des rOmisehen Rechts im fruheren Mittel- 
alter, 1889 — Maassen, Geschiehte der Quellen des canon^schen Rechts, 1870 — LOning, 
Geschiehte des deutschen Kirchen rechts, 1878 — Sohm, Kirchenrecht, 1892— Hin- 
schius, System des katholischen Kirchenrechts, 1869 ff. — A. Tardif, Hiatoire des 
sources du droit canonique, 1887— Brunner, Deutsche Rechtsgeschichte, 1887 — 
Schroder, Lehrbuch der deutschen Rechtsgeschichte, ed. 2, 1894 — Esmein, Cours 
d'histoire du droit francais, ed. 2, 1895 — Viollet, Histoire du droit civil francais, 1893. 

4 Kruger, op. oit. 198 ; Karlowa, op. cit. i. 736. 

5 Kruger, op. cit. 215 ; Karlowa, op. cit. i. 741. 
• Kruger, op. cit. 226 ; Karlowa, op. cit. i. 752. 
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it had always preserved its tough identity. In the year 200 six 
centuries and a half of definite legal history, if we measure only 
from the Twelve Tables, were consciously summed up in the living 
and growing body of the law. 

Dangers lay ahead. We notice one in a humble quarter. Certain 
religious societies, congregations (ecclesiae) of non-conformists, have 
been developing law, internal law, with ominous rapidity. We 
have called it law, and law it was going to be ; but as yet it was, 
if the phrase be tolerable, unlawful law, for these societies had an 
illegal, if not a criminal purpose. Spasmodically the imperial law 
was enforced against them ; at other times the utmost that they 
could hope for from the state was that in the guise of ' benefit and 
burial societies ' they would obtain some protection for their com- 
munal property *. But internally they were developing what was 
to be a system of constitutional and governmental law, which would 
endow the overseer {episcopus) of every congregation with manifold 
powers. Also they were developing a system of punitive law, for 
the offender might be excluded from all participation in religious 
rites, if not from worldly intercourse with the faithful 2 . Moreover, 
these various communities were becoming united by bonds that 
were too close to be federal. In particular, that one of them which 
had its seat in the capital city of the empire was winning a pre- 
eminence for itself and its overseer 3 . Long indeed would it be 
before this overseer of a non-conformist congregation would, in the 
person of his successor, place his heel upon the neck of the prostrate 
Aiigustus by virtue of God-made law. This was not to be foreseen ; 
but already a merely human jurisprudence was losing its interest. 
The intellectual force which some years earlier might have taken 
a side in the debate between Sabinians and Proculians now invented 
or refuted a christological heresy. Ulpian s priesthood 4 was not 
priestly enough 5 . 

The decline was rapid. Long before the year 300 jurisprudence, 
the one science of the Romans, was stricken with sterility 6 ; it was 
sharing the fate of art 7 . Its eyes were turned backwards to the 

1 LOning, op. cit. i. 195 ff. ; Sohm, op. cit. 75. LOning asserts that in the intervals 
between the outbursts of persecution the Christian communities were legally recog- 
nized as collegia tenuiorum y capable of holding property. Sohm denies this. 

1 Excommunication gradually assumes its boycotting traits. The clergy were 
prohibited, while as yet the laity were not, from holding converse with the offender. 
LOning, op. cit. i. 264 ; Hinsohius, op. cit. iv. 704. 

3 Sohm, op. cit 378 ff. ; Loning, op. cit. i. 423 ff. 

* Dig. 1. 1. 1. 

* The moot question (Kruger, op. cit. 203 ; Karlowa, op. cit. L 739) whether the 
Tertullian who is the apologist of Christian sectaries is the Tertullian from whose 
works a few extracts appear in the Digest may serve as a mnemonic link between 
two ages. 

* Kruger, op. cit. 260 ; Karlowa, op. cit i. 932. 

T Gregorovius, History of Rome (t ran si. Hamilton), i. 85. [The decline may well 
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departed great. The constitutions of the emperors now appeared 
as the only active source of law. They were a disordered mass, to 
be collected rather than digested. Collections of them were being 
unofficially made : the Codex Gregorianus, the Codex Hermogenianus. 
These have perished ; they were made, some say, in the Orient \ 
The shifting eastward of the imperial centre and the tendency of the 
world to fall into two halves were not for the good of the West 
Under one title and another, as coloni, laeti, gentile*> large bodies of 
untamed Germans were taking up their abode within the limit of 
the empire 2 . The Roman armies were becoming barbarous hosts. 
Constantine owed his crown to an Alamannian king 3 . 

It is on a changed world that we look in the year 400. After 
one last flare of persecution (303), Christianity became a lawful 
religion (313). In a few years it, or rather one species of it, had 
become the only lawful religion. The ' confessor ' of yesterday was 
the persecutor of to-day. Heathenry, it is true, died hard in the 
West ; but already about 350 a pagan sacrifice was by the letter 
of the law a capital crime 4 . Before the end of the century cruel 
statutes were being made against heretics of all sorts and kinds 6 . 
No sooner was the new faith lawful, than the state was compelled 
to take part in the multifarious quarrels of the Christians. Hardly 
had Constantine issued the edict of tolerance, than he was sum* 
moning the bishops to Aries (314), even from remote Britain, that 
they might, if this were possible, make peace in the church of 
Africa e . In the history of law, as well as in the history of dogma, 
the fourth century is the century of ecclesiastical councils. Into 
the debates of the spiritual parliaments of the empire 7 go whatever 
juristic ability and whatever power of organization are left among 
mankind. The new supernatural jurisprudence was finding another 
mode of utterance ; the bishop of Rome was becoming a legislator, 
perhaps a more important legislator than the emperor 8 . In 380 
Theodosius himself commanded that all the peoples which owned 
his sway should follow, not merely the religion that Christ had 

have been less sudden than has been commonly supposed : see Dr. Grueber* s account 
of Prof. Hofmann's view, Law Quarterly Review, vii. 70. But this does not affect 
the main argument. — Ed.] 

1 Kruger, op. cit. 277 ff. ; Karlowa, op. cit. i. 941 ff. It is thought that the original 
edition of the Gregorianus was made about a.d. 295, that of the Hermogenianus 
between 314 and 324. But their dates are uncertain. For their remains see Corpus* 
Iuris Anteiubtiniani. 

1 B runner, op. cit. i. 32-39. a Ibid. 38. 4 Loning, op. cit. i. 44. 

9 Lining, op. cit. i. 97-98, reckons 68 statutes from fifty-seven years (380-438). 

• Hefele, Conciliengeschichte, i. 201. For the presence of the British bishops, see 
Haddan and Stubbs, Councils, i. 7. 

7 Sohm, op. cit. 443 : ' Das ftkumenische Koncil, die Reichssynode . . . bedeutet 
«in geistliches Parlament des Kaisertums.' 

* Sohm, op. cit. 418. If a precise date may be fixed in a very gradual process, we 
may perhaps see the first exercise of legislative power in the decretal (a.d. 385) of 
Pope Siricius>. 
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delivered to the world, but the religion that St. Peter had delivered 
to the Romans l . For a disciplinary jurisdiction over clergy and 
laity the state now left a large room wherein the bishops ruled 2 . 
As arbitrators in purely secular disputes they were active ; it is 
even probable that for a short while under Constantine one litigant 
might force his adversary unwillingly to seek the episcopal 
tribunal 8 . It was necessary for the state to protest that criminal 
jurisdiction was still in its hands 4 . Soon the church was de- 
manding, and in the West it might successfully demand, indepen- 
dence of the state and even a dominance over the state : the church 
may command and the state must obey 6 . If from one point of 
view we see this as a triumph of anarchy, from another it appears 
as a triumph of law, of jurisprudence. Theology itself must become 
jurisprudence, albeit jurisprudence of a supernatural sort, in order 
that it may rule the world. 

Among the gigantic events of the fifth century the issue of 
a statute-book seems small. Nevertheless, through the turmoil 
we see two statute-books, that of Theodosius II and that of Euric 
the West Qoth. The Theodosian code was an official collection of 
imperial statutes beginning with those of Constantine I. It was 
issued in 438 with the consent of Valentinian III who was reigning 
in the West. No perfect copy of it has reached us 6 . This by 
itself would tell a sad tale ; but we remember how rapidly the 
empire was being torn in shreds. Already Britain was abandoned 
(407). We may doubt whether the statute-book of Theodosius ever 
reached our shores until it had been edited by Jacques Godefroi ? . 
Indeed we may say that the fall of a loose stone in Britain brought 
the crumbling edifice to the ground 8 . Already before this code 
was published the hordes of Alans, Vandals, and Sueves had swept 
across Qaul and Spain; already the Vandals were in Africa. 
Already Rome had been sacked by the West Goths ; they were 
founding a kingdom in southern Gaul and were soon to have a 
statute-book of their own. Gaiseric was not far off, nor Attila. 
Also let us remember that this Theodosian Code was by no means 
well designed if it was to perpetuate the memory of Roman civil 
sciei^ce in a stormy age. It was no 'code* in our modern sense 
of that term. It was only a more or less methodic collection of 

1 Cod. Theod. 16. 1. a. 

1 LOning, op. cit. i. 262 ff. ; Hinschius, op. oit. iv. 788 ff. 

• LOning, op. cit. i. 393 ; Karlowa, op. oit i. 966. This depends on the genuine- 
ness of Gonstit. SirmoncL 1. 

• LOning, op. cit i. 305 ; Hinschius, op. cit. iv. 794. * LOning, op. cit. i. 64-94. 

• Kruger, op. eit. 285 ff. ; Karlowa, op. cit. i. 944. 

7 The Breviary of Alaric is a different matter. 

8 Bury, History of the Later Soman Empire, i. 142 : * And thus we may say that 
it was the loss or abandonment of Britain in 407 that led to the further loss of Spain 
and Africa/ 
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modern statutes. Also it contained many things that the bar- 
barians had better not have read ; bloody laws against heretics, for 
example. 

We turn from it to the first monument of Germanic law that has 
come down to us. It consists of some fragments of what must 
have been a large law-book published by Euric for his West Goths, 
perhaps between 470 and 475 *• Euric was a conquering king; 
he ruled Spain and a large part of southern Gaul ; he had cast off, 
so it is said, even the pretence of ruling in the emperor's name. 
Nevertheless, his laws are not nearly so barbarous as our curiosity 
might wish them to be. These West Goths who had wandered 
across Europe were veneered by Roman civilization. It did them 
little good. Their later law-books, that of Reckessuinth (652-672), 
that of Erwig (682), that of Egica (687-701), are said to be verbose 
and futile imitations of Roman codes. But Euric s laws are 
sufficient to remind us that the order of date among these Leges 
Barbaronim is very different from the order of barbarity. Scandi- 
navian laws that are not written until the thirteenth century will 
often give us what is more archaic than anything that comes from 
the Gaul of the fifth or the Britain of the seventh. And, on the 
other hand, the mention of Goths in Spain should remind us of 
those wondrous folk-wanderings and of their strange influence 
upon the legal map of Europe. The Saxon of England has a close 
cousin in the Lombard of Italy, and modern critics profess that 
they can see a specially near kinship between Spanish and 
Icelandic law 8 . 

In legal history the sixth century is the century of Justinian. 
But in the west of Europe this age appears as his, only if we take 
into account what was then a remote future. How powerless he 
was to legislate for many of the lands and races whence he drew 
his grandiose titles — Alamannicii*, Gothicus, Francicus and the rest — 
we shall see if we inquire who else had been publishing laws. The 
barbarians had been writing down their customs. The barbarian 
kings had been issuing law-books for their Roman subjects. 
Books of ecclesiastical law, of conciliar and papal law, were being 
compiled 3 . 
The discovery of fragments of the laws of Euric the West Goth 

1 Zeumer, Leges Visigothorum Antiquiores, 1894; Brunner, op. cit. i. 330; 
Schroder, op. cit. 230. 

* Ficker, UntersuchuDgen zur Erbenfolge, 189 1-5 ; Ficker, Ueber nfthere Ver- 
wandtschaft zwischen gothisch-spanischem una norwegisch-isl&ndischem Recht 
(Mittheilungen des Institute fur osterreichische Geschichtsforschung, i888,ii. 456 ff.). 
These attempts to reconstruct the genealogy of the various Germanic systems are 
very interesting, if hazardous. 

a For a map of Europe at the time of Justinian's legislation see Hodgkin, Italy 
and her Invaders, vol. iv. p. 1. 

VOL. XIV. C 
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has deprived the Lex Salica of its claim to be the oldest extant 
statement of Germanic custom. But if not the oldest, it is still 
very old ; also it is rude and primitive l . It comes to us from the 
march between the fifth and the sixth centuries ; almost certainly 
from the victorious reign of Chlodwig (486-511). An attempt to 
fix its date more closely brings out one of its interesting traits. 
There is nothing distinctively heathen in it ; but (and this makes 
it unique 2 ) there is nothing distinctively Christian. If the Sicam- 
brian has already bowed his neck to the catholic yoke, he is not 
yet actively destroying by his laws what he had formerly adored 3 . 
On the other hand, his kingdom seems to stretch south of the 
Loire, and he has looked for suggestions to the laws of the West 
Qoths. The Lex Salica, though written in Latin, is very free from 
the Roman taint. It contains in the so-called malberg glosses 
many old Frankish words, some of which, owing to mistranscription, 
are puzzles for the philological science of our own day. Like the 
other Germanic folk-laws, it consists largely of a tariff of offences 
and atonements ; but a few precious chapters, every word of which 
has been a cause of learned strife, lift the curtain for a moment 
and allow us to watch the Frank as he litigates. We see more 
clearly here than elsewhere the formalism, the sacramental sym- 
bolism of ancient legal procedure. We have no more instructive 
document ; and let us remember that, by virtue of the Norman 
Conquest, the Lex Salica is one of the ancestors of English law. 

Whether in the days when Justinian was legislating, the Western 
or Bipuarian Franks had written law may not be certain ; but it 
is thought that the main part of the Lex Ribuaria is older than 
596 4 . Though there are notable variations, it is in part a 
modernized edition of the Salica, showing the influence of the 
clergy and of Roman law. On the other hand, there seems little 
doubt that the core of the Lex Burgundlonum was issued by King 
Gundobad (474-516) in the last years of the fifth century 5 . 

Burgundians and West Goths were scattered among Roman 
provincials. They were East Germans ; they had long been 
Christians, though addicted to the heresy of Arius. They could 
say that they had Roman authority for their occupation of Roman 

1 Brunner, op. cit. i. 392 ff. ; Schroder, op. oit. 226 ff. ; Esmein, op. cit. 102 ff. ; 
Dalin, Die KOnige der Germanen, vii. (2) 50 ff. ; Hessels and Kern, Lex Salica, The 
ten texts, 1880. 

9 However, there are some curious relics of heathenry in the Lex Frisionum : 
Brunner, op. cit. i. 342. 

• Greg. Turon. ii. 22 (ed. Omont, p. 60) : ' Mitis depone colla, Sicamber ; adora 
quod incendisti, incende quod adorasti.' 

4 Brunner, op. cit. i. 303 ff ; Schroder, op. cit. 239 ; Esmein, op. cit. 107. Edited 
by Sohm in M. G. 

5 Brunner, op. cit. i. 332 ff. ; Schroder, op. cit 234 ; Esmein, op. cit. 108. Edited 
by v. Salis in M. G. 
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soil. Aquitania Secunda had been made over to the West Goths ; 
the Burgundians vanquished by Aetius had been deported to 
Savoy 1 . In their seizure of lands from the Roman possessore* they 
had followed, though with modifications that were profitable to 
themselves, the Roman system of billeting barbarian soldiers 2 . 
There were many Romani as well as many barbari for wHom their 
kings could legislate. Hence the Lex Romana Burgnndionum and 
the Lex Romana Visigothorum. The former 8 seems to be the law- 
book that Gundobad promised to his Roman subjects ; he died in 
516. Rules have been taken from the three Roman codices, from 
the current abridgments of imperial constitutions and from the 
works of Gaius and Paulus. Little that is good has been said of 
this book. Far more comprehensive and far more important was 
the Breviary of Alaric or Lex Romana Visigothorum 4 . Euric's son, 
Alaric II, published it in 506 as a statute-book ; among the Romani 
of his realm it was to supplant all older books. It contained large 
excerpts from the Theodosian Codex, a few from the Gregorianus 
and Hermogenianns, some post-Theodosian constitutions, some of the 
Sententiae of Paulus, one little scrap of Papinian and an abridged 
version of the Institutes of Gaius. The greater part of these texts 
was equipped with a running commentary {interpretatio) which 
attempted to give their upshot in a more intelligible form. It is 
thought nowadays that this ' interpretation ' and the sorry version 
of Gaius represent, not Gothic barbarism, but degenerate Roman 
science. A time had come when lawyers could no longer 
understand their own old texts and were content with debased 
abridgments 6 . 

The West Goths' power was declining. Hardly had Alaric 
issued his statute-book when he was slain in battle by the Franks. 
Soon the Visigothic became a Spanish kingdom. But it was not 
in Spain that the Breviarium made its permanent mark. There 
it was abrogated by Reckessuinth when he issued a code for all 
his subjects of every race fl . On the other hand, it struck deep 
root in Gaul. It became the principal, if not the only, representa- 
tive of Roman law in the expansive realm of the Franks. But 
even it was too bulky for men's needs. They made epitomes of 
it and epitomes of epitomes 7 . 

Then, again, we must remember that while Tribonian was busy 

1 Brunner, op. cit. i. 50-1. * Ibid. 64-7. 

• KrQger, op. cit. 317 ; Brunner, op. cit. i. 354 J Schroder, op. cit. 234. Edited by 
v. Salis in M. G. 

* KrQger, op. cit. 309 ; Brunner, op. cit. i. 358. Edited by H&nel, 1849. 

5 Karlowa, op. cit i. 976. * See above, p. 17. 

T The epitomes will be found in Hanoi's edition, Lex Romana Visigothorum 
1849. 
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upon the Digest, the East Goths were still masters of Italy. We 
recall the event of 476 ; one emperor, Zeno at Byzantium, was to 
be enough. Odovacer had ruled as patrician and king. He had 
been conquered by the East Goths. The great Theodoric had 
reigned for more than thirty years (493-526) ; he had tried to fuse 
Italians and Goths into one nation ; he had issued a considerable 
body of law, the Edictum Tkeodorici, for the more part of a criminal 
kind \ 

Lastly, it must not escape us that about the year 500 there was 
in Borne a. monk of Scythian birth who was labouring upon the 
foundations of the Carpus Juris Canonici. He called himself Diony- 
sius Exiguus. He was an expert chronologist and constructed the 
Dionysian cycle. He was collecting and translating the canons of 
eastern councils ; he was collecting also some of the letters (decretal 
letters they will be called) that had been issued by the popes from 
Siricius onwards (384-498) 2 . This Colkctio Dionysiana made its 
way in the West. Some version of it may have been the book of 
canons which our Archbishop Theodore produced at the Council of 
Hertford in 673 3 . A version of it (Lionysio-Hadriana) was sent by 
Pope Hadrian to Charles the Great in 774 4 . It helped to spread 
abroad the notion that the popes can declare, even if they can not 
make, law for the universal church, and thus to contract the sphere 
of secular jurisprudence. 

In 528 Justinian began the work which gives him his fame in 
legal history; in 534, though there were novel constitutions to 
come from him, it was finished. Valuable as the code of imperial 
statutes might be, valuable as might be the modernized and 
imperial edition of an excellent but ancient school-book, the main 
work that he did for the coming centuries lies in the Digest. We 
are told nowadays that in the Orient the classical jurisprudence 
had taken a new lease of life, especially in the schools at Berytus 6 . 
We are told that there is something of a renaissance, something 
even of an antiquarian revival visible in the pages of the Digest, 
a desire to go back from vulgar practice to classical text, also 
a desire to display an erudition that is not always very deep. 
Great conqueror, great builder, great theologian, great law-giver, 
Justinian would also be a great master of legal science and legal 
history. The narrow escape of his Digest from oblivion seems to 
tell us that, but for his exertions, very little of the ancient treasure 

1 Brunner, op. cit. i. 365 ; Karlowa, op. cit. i. 947 ff. Edited by Bluhme in M. G. 

' Maassen, op. oit. i. 422 ff. ; Tardif, op. cit. no. Printed in Migne, Patrologia, 
vol. 67. 

s Haddan and Stubbs, Councils, iii. 119, See, however, the remarks of Mr. C. H. 
Turner, E. H. R. ix. 727. 

4 Maassen, op. cit. i. 441. fi Kruger, op. cit 319. 
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of wisdom would have reached modern times ; and a world without 
the Digest would not have been the world that we know. Let us, 
however, remember the retrospective character of the book. The 
iu*, the unenacted law, ceased to grow three hundred years ago. 
In time Justinian stands as far from the jurists whose opinions he 
collects as we stand from Coke or even from Fitzherbert 

Laws have need of arms: Justinian knew it well. Much de- 
pended upon the fortunes of a war. We recall from the Institutes 
the boast that Africa has been reclaimed. Little was at stake there, 
for Africa was doomed to the Saracens ; nor could transient success 
in Spain secure a western home for the law-books of Byzantium *. 
All was at stake in Italy. The struggle with the East Qoths was 
raging; Rome was captured and recaptured. At length the 
emperor was victorious (552), the Goths were exterminated or 
expelled ; we hear of them no more. Justinian could now enforce 
his laws in Italy, and this he did by the pragmatic sanction pro 
petitione Vigilii (554) 2 . Fourteen years were to elapse and then the 
Lombard hordes under Alboin would be pouring down upon an 
exhausted and depopulated land. Those fourteen years are critical 
in legal history ; they suffer Justinian's books to obtain a lodg- 
ment in the West. The occidental world has paid heavily for Code 
and Digest in the destruction of the Gothic kingdom, in the 
temporal power of the papacy, and in an Italy never united until 
our own day ; but perhaps the price was not too high. Be that as 
it may, the coincidence is memorable. The Roman empire centred 
in New Rome has just strength enough to hand back to Old Rome 
the guardianship of her heathen jurisprudence, now ' enucleated ' (as 
Justinian says) in a small compass, and then loses for ever the 
power of legislating for the West. True that there is the dwindling 
exarchate in Italy ; true that the year 800 is still far off; true that 
one of Justinian's successors, Constantine IV, will pay Rome a twelve 
days' visit (663) and rob it of ornaments that Vandals have spared 8 ; 
but with what we must call Graeco-Roman jurisprudence, with the 
Ecloga of Leo the Isaurian and the Basilica of Leo the Wise, the 
West, if we except some districts of southern Italy 4 , has no concern. 
Two halves of the world were drifting apart, were becoming 
ignorant of each other's language, intolerant of each other's theology. 
He who was to be the true lord of Rome, if he loathed the Lombard, 
loved not the emperor. Justinian had taught Pope Vigilius, the 

1 Con rat. op. eit. i. 32. 

* Kruger, op. cit. 354 ; Karlowa, op. cit. i. 938 ; Hodgkin, Italy and her Invaders, 
vi. 519. 
3 Gregorovius, History of Rome (transl. Hamilton), ii. i53ff. ; Oman, Dark Ages, 

*37> 345- 
1 For Byzantine law in southern Italy, see Conrat, op. cit. i. 49. 
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Vigilius of the pragmatic sanction, that in the Byzantine system 
the church must be a department of the state 1 . The bishop of 
Rome did not mean to be the head of a department. 

During some centuries Pope Gregory the Great (590-604) is one 
of the very few westerns whose use of the Digest can be proved 2 . 
He sent Augustin to England. Then 'in Augustin's day/ about 
the year 600, JSthelbert of Kent set in writing the dooms of his 
folk 'in Roman fashion 8 / Not improbably he had heard of 
Justinian's exploits ; but the dooms, though already they are pro- 
tecting with heavy b6t the property of God, priests and bishops, are 
barbarous enough. They are also, unless discoveries have yet to 
be made, the first Germanic laws that were written in a Germanic 
tongue. In many instances the desire to have written laws appears 
so soon as a barbarous race is brought into contact with Rome 4 . 
The acceptance of the new religion must have revolutionary con- 
sequences in the world of law, for it is likely that heretofore the 
traditional customs, even if they have not been conceived as insti- 
tuted by gods who are now becoming devils, have been conceived 
as essentially unalterable. Law has been the old ; new law has 
been a contradiction in terms. And now about certain matters 
there must be new law. What is more, 'the example of the 
Romans ' shows that new law can be made by the issue of com- 
mands. Statute appears as the civilized form of law. Thus a fer- 
mentation begins and the result is bewildering. New resolves are 
mixed up with statements of old custom in these Lege* Barbarorum. 

The century which ends in 700 sees some additions made to the 
Kentish laws by Hlothaer and Eadric, and some others made by 
Wihtraed ; there the Kentish series ends. It also sees in the dooms 
of Ine the beginning of written law in Wessex 6 . It also sees the 
beginning of written law among the Lombards ; in 643 Rothari 
published his edict 8 ; it is accounted to be one of the best state- 
ments of ancient German usages. A little later the Swabians 
have their Lex Alamannorum 1 , and the Bavarians their Lex Baiu- 

1 Hodgkin, Italy and her Invaders, iv. 571 ff. : "The Sorrows of Vigilius.' 

* Conrat, op. cit. i. 8. 

s Liebermann, Gesetze der Angelsachsen, p. 3. The first instalment of Dr. Lieber- 
mann's great work comes to our hands as these pages go through the press. Bede, 
Hist. Eccl. lib. 2, c. 5 (ed. Plummer, i. 90) : ' iuxta exempla Romanorum.' Bede 
himself (Opera, ed. Giles, vol. vi. p. 321) had read of Justinian's Codex ; but what 
he says of it seems to prove that he had never seen it : Conrat, op. cit. 2. 99. 

* Brunner, op. cit. i. 283. So native princes in India have imitated the Indian 
Penal Code within their states. 

9 Whether we have Ine's code or only an Alfredian recension of it is a difficult 
question, lately discussed by Turk, Legal Code of iElfred (Halle, 1893), p. 42. 

* Brunner, op. cit. i. 368 ; SchrGder, op. cit. 236. Edited by Bluhme in M. G. 

7 Brunner, op. cit. i. 308 ; Schroder, op. cit. 238. Edited by Lehmann in M. G. 
There are fragments of a Partus Alamannorum from circ. 60a The Lex is supposed to 
come from 717-9. 
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variorum \ It is only in the Karolingian age that written law appears 
among the northern and eastern folks of Germany, the Frisians, 
the Saxons, the Angli and Warni of Thuringia, the Franks of 
Hamaland 2 . To a much later time must we regretfully look 
for the oldest monuments of Scandinavian law 3 . Only two of our 
' heptarchio ' kingdoms leave us law, Kent and Wessex, though we 
have reason to believe that Offa the Mercian (ob. 796) legislated 4 . 
Even Northumbria, Bede's Northumbria, which was a bright spot in 
a dark world, bequeaths no dooms. The impulse of Roman example 
soon wore out. When once a race has its Lex, its aspirations 
seem to be satisfied. About the year 900 Alfred speaks as though 
Offa (circ. 800), Ine (circ. 700), JSthelbert (circ. 600) had left him 
little to do. Rarely upon the mainland was there any authoritative 
revision of the ancient Leges, though transcribers sometimes modified 
them to suit changed times, and by so doing have perplexed the 
task of modern historians. Only among the Lombards, who from 
the first, despite their savagery, seem to show something that is 
like a genius for law 5 , was there steadily progressive legislation. 
Grimwald (668), Liutprand (713-35), Ratchis (746), and Aistulf 
(755) added to the edict of Rothari. Not by abandoning, but by 
developing their own ancient rules, the Lombards were training 
themselves to be the interpreters and in some sort the heirs of the 
Roman prudentes. 

As the Frankish realm expanded, there expanded with it a 
wonderful ' system of personal laws V It was a system of racial 
laws. The Lex Salica, for example, was not the law of a district, 
it was the law of a race. The Swabian, wherever he might be, 
lived under his Alamannic law, or, as an expressive phrase tells us, 
he lived Alamannic law {legem vivere). So Roman law was the law 
of the Romani. In a famous, if exaggerated sentence, Bishop 
Agobard of Lyons has said that often five men would be walking 
or sitting together and each of them would own a different law 7 . 
We are now taught that this principle is not primitively Germanic. 
Indeed in England, where there were no Romani, it never came to 
the front, and, for example, ' the Danelaw ' very rapidly became 

1 Brunner, op. cit. i. 313 ; Schroder, op. cit. 239. Edited by Merkel in M. G. 
This is now ascribed to the years 739-48. 

8 Brunner, op. cit. i. 340 ft ; Schroder, op. cit. 240 ff. Edited by v. Richthofen 
and Sohm in M. G. 

• K. Maurer, Ueberblick fiber die Geschichte der nordgermanischen Rechts- 
queilen in v. Holtzendorff, Encyklop&die. 

* Alfred, Introduction, 49, § 9 (Liebermann, Gesetze, p. 46). 

* Brunner, op. cit. i. 370 ; Schroder, op. cit. 235. 

• Brunner, op. cit. i. 259 ; Schroder, op. cit 225 ; Esmein, op. cit. 57. 

T Agobardi Opera, Migne, Patrol. voL 104, col. 116: 'Nam plerumque contingit 
ut simul eant aut sedeant quinque homines et nullus eorum communem legem cum 
altero habeat.' 
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the name for a tract of land T . But in the kingdoms founded by 
Goths and Burgundians the intruding Germans were only a small 
part of a population, the bulk of which was Gallo-Roman, and the 
barbarians, at least in show, had made their entry as subjects or 
allies of the emperor. It was natural then that the Romani should 
live their old law, and, as we have seen, their rulers were at pains 
to supply them with books of Roman law suitable to an age which 
would bear none but the shortest of law-books. It is doubtful 
whether the Salian Franks made from the first any similar con- 
cession to the provincials whom they subdued ; but, as they spread 
over Gaul, always retaining their own Lex Salica, they allowed to 
the conquered races the right that they claimed for themselves. 
Their victorious career gave the principle an always wider scope. 
At length they carried it with them into Italy and into the very 
city of Rome. It would seem that among the Lombards, the 
Romani were suffered to settle their own disputes by their own 
rules, but Lombard law prevailed between Roman and Lombard. 
However, when Charles the Great vanquished Desiderius and made 
himself king of the Lombards, the Frankish system of personal 
law found a new field. A few years afterwards (800) a novel 
Roman empire was established. One of the immediate results of 
this many-sided event was that Roman law ceased to be the 
territorial law of any part of the lands that had become subject 
to the so-called Roman Emperor. Even in Rome it was reduced 
to the level of a personal or racial law, while in northern Italy 
there were many Swabians who lived Alamannic, of Franks who 
lived Salic or Ripuarian law, besides the Lombards 8 . In the 
future the renovatio imperii was to have a very different effect. If 
the Ottos and Henries were the successors of Augustus, Constantine, 
and Justinian, then Code and Digest were Kaiterrecht, statute law 
for the renewed empire. But some centuries were to pass before 
this theory would be evolved, and yet other centuries before it 
would practically mould the law of Germany. Meanwhile Roman 
law was in Rome itself only the personal law of the Romani 

A system of personal laws implies rules by which a ' conflict of 
laws ' may be appeased, and of late years many of the international 
or intertribal rules of the Frankish realm have been recovered 3 . 
We may see, for example, that the law of the slain, not that of 
the slayer, fixes the amount of the wergild, and that the law of the 
grantor prescribes the ceremonies with which land must be con- 
veyed. We see that legitimate children take their father's, bastards 

1 St abbs, Constit. Hist. i. a 16. See, however, Dahn, Konige der Germanen, vii. 

(3% P- 1 * 
* Brunner, op. cit. i. 260. * Ibid, aoi ff. 
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their mother's law. We see also that the churches, except some 
which are of royal foundation, are deemed to live Roman law, and 
in Italy, thorgh not in Frankland, the rule that the individual 
cleric lives Roman law seems to have been gradually adopted 1 . 
This gave the clergy some interest in the old system. But German 
arid Roman law were making advances towards each other. If 
the one was becoming civilized, the other had been sadly barbarized, 
or rather vulgarized. North of the Alps the current Roman law 
regarded Alaric's Lex as its chief authority. In Italy Justinian's 
Institutes and Code and Julian's epitome of the Novels were 
known, and someone may sometimes have opened a copy of the 
Digest. But everywhere the law administered among the Romani 
seems to have been in the main a traditional, customary law which 
paid little heed to written texts. It was, we are told, ein romisches 
Vulgarrecht y which stood to pure Roman law in the same relation 
as that in which the vulgar Latin or Romance that people talked 
stood to the literary language 2 . Not a few of the rules and ideas 
which were generally prevalent in the West had their source in 
this low Roman law. In it starts the history of modern convey* 
ancing. The Anglo-Saxon ' land-book ' is of Italian origin 3 . That 
England produces no formulary books, no books of ' precedents in 
conveyancing/ such as those which in considerable numbers were 
compiled in Frankland 4 , is one of the many signs that even this 
low Roman law had no home here ; but neither did our forefathers 
talk low Latin. 

In the British India of to-day we may see, and on a grand scale, 
what might well be called a system of personal laws, of racial laws 5 . 
If we compared it with the Frankish, one picturesque element 
would be wanting. Suppose that among the native races there 
was one possessed of an old law-book, too good for it, too good for 
us, which gradually, as men studied it afresh, would begin to tell 
of a very ancient but eternally modern civilization and of a skilful 
jurisprudence which the lawyers of the ruling race would some day 
make their model. This romance of history will not repeat itself. 

During the golden age of the Frankish supremacy, the age which 
closely centres round the year 800, there was a good deal of definite 
legislation : much more than there was to be in the bad time that 
was coming. The king or emperor issued capitularies (capitula) 6 . 

1 Brunner, op. cit t. 369; Loning, op. oit. ii. 384. ' B runner, op. cit i. 355. 
1 Brunner, Zur Rechtsgeschichte der romiachen und germanischen Urkunde, L 187. 
4 Brunner, D. R. G. L 401 ; Schroder, op. cit 254. Edited in M. G. by Zeumer ; 
also by E. de Boziere, Recueil general des formules. 

* The comparison has occurred to M. Esmein, op. cit 56. 

• Brunner, op. cit. i. 374 ; Schroder, op. cit 347 ; Esmein, op. cit. 116. Edited in 
M. G. by Boretius and Krause ; previously by Pertz. 
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Within a sphere which can not be readily defined he exercised 
a power of laying commands upon all his subjects, and so of 
making new territorial law for his whole realm or any part thereof; 
but in principle any change in the law of one of the folks would 
require that folk's consent. A superstructure of capitularies might 
be reared, but the Lex of a folk was not easily alterable. In 827 
Ansegis, Abbot of St. Wandrille, collected some of the capitularies 
into four books *. His work seems to have found general acceptance, 
though it shows that many capitularies were speedily forgotten 
and that much of the Karolingian legislation had failed to produce 
a permanent effect. Those fratricidal wars were beginning. The 
legal products which are to be characteristic of this unhappy 
age are not genuine laws; they are the forged capitularies of 
Benedict the Levite and the false decretals of the Pseudo- 
Isidore. 

Slowly and by obscure processes a great mass of ecclesiastical 
law had been forming itself. It rolled, if we may so speak, from 
country to country and took up new matter into itself as it went, 
for bishop borrowed from bishop and transcriber from transcriber. 
Oriental, African, Spanish, Gallican canons were collected into the 
same book, and the decretal letters of later were added to those of 
earlier popes. Of the Dionysiana we have already spoken. Another 
celebrated collection seems to have taken shape in the Spain of 
the seventh century; it has been known as the Hispana or 
hidoriana 2 , for without sufficient warrant it has been attributed to 
that St. Isidore of Seville (ob. 636), whose Origines 3 served *as an 
encyclopaedia of jurisprudence and all other sciences. The Hispana 
made its way into France, and it seems to have already comprised 
some spurious documents before it came to the hands of the most 
illustrious of all forgers. 

Then out of the depth of the ninth century emerged a book 
which was to give law to mankind for a long time to come. Its 
core was the Hutpana ; but into it there had been foisted, besides 
other forgeries, some sixty decretals professing to come from the 
very earliest successors of St. Peter. The compiler called 4 himself 
Isidorus Mercator ; he seems to have tried to personate Isidore of 
Seville. Many guesses have been made as to his name and time 
and home. It seems certain that he did his work in Frankland 

1 Brunner, op. cit. L 382 ; Schrtder, op. cit. 251 ; Efimein, op. cit. 117. 

9 Maassen, op. cit i. 667 ft ; Tardif, op. cit. 117. Printed in Migne, Patrol, vol. 
84. 

1 For the Roman law of the Origines, see Conrat, op. cit. i. 150. At first or 
second hand this work was used by the author of our Lege* Hmrici. That the learned 
Isidore knew nothing of Justinian's books seems to be proved, and this shows that 
they were not current in Spain. 
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and near the middle of the ninth century. He has been sought as 
far west as le Mans, but suspicion hangs thickest over the church 
of Reims. The false decretals are elaborate mosaics made up out 
of phrases: from the bible, the fathers, genuine canons, genuine 
decretals, the West Goth's Roman law-book ; but all these materials, 
wherever collected, are so arranged as to establish a few great 
principles : the grandeur and superhuman origin of ecclesiastical 
power, the sacrosanctity of the persons and the property of 
bishops, and, though this is not so prominent, the supremacy of 
the bishop of Rome. Episcopal rights are to be maintained against 
the ckorepiscopi % against the metropolitans, and against the secular 
power. Above all (and this is the burden of the song), no accusation 
can be brought against a bishop so long as he is despoiled of his 
see : Spoliatus epitcopu* ante omnia debet restilui. 

Closely connected with this fraud was another. Someone who 
called himself a deacon of the church of Mainz and gave his name 
as Benedict, added to the four books of capitularies, which Ansegis 
had published, three other books containing would-be, but false, 
capitularies, which had the same bent as the decretals concocted by 
the Pseudo-Isidore. These are not the only, but they are the most 
famous manifestations of the lying spirit which had seized the 
Frankish clergy. The Isidorian forgeries were soon accepted at 
Rome. The popes profited by documents which taught that ever 
since the apostolic age the bishops of Rome had been declaring, or 
even making, law for the universal church. On this rock or on 
this sand a lofty edifice was reared 1 . 

And now for the greater part of the Continent comes the time 
when ecclesiastical law is the only sort of law that is visibly 
growing. The stream of capitularies ceased to flow; there was 
none to legislate ; the Frankish monarchy was going to wreck and 
ruin ; feudalism was triumphant. Sacerdotalism also was triumph- 
ant, and its victories were closely connected with those of feudalism. 
The clergy had long been striving to place themselves beyond the 
reach of the state's tribunals. The dramatic struggle between 
Henry II and Becket has a long Frankish prologue 2 . Some con- 
cessions had been won from the Merovingians ; but still Charles 
the Great had been supreme over all persons and in all causes. 
Though his realm fell asunder, the churches were united, and 
united by a principle that claimed a divine origin. They were 
rapidly evolving law which was in course of time to be the written 
law of an universal and theocratic monarchy. The mass, now 

1 The Deoretales Pseudo-Isidorianae were edited by Hinschius in 1863. See also 
Tardif, op. cit. 133*. ; Conrat, op. cit. i. 299 ; B runner, op. cit. i. 384. 
3 Hinschius, op, cit. iv. 849 ff. 
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swollen by the Isidorian forgeries, still rolled from diocese to 
diocese, taking up new matter into itself. It became always more 
lawyerly in form and texture as it appropriated sentences from 
the Roman law-books and made itself the law of the only courts 
to which the clergy would yield obedience. Nor was it above 
borrowing from Germanic law, for thence it took its probative 
processes, the oath with oath-helpers and the ordeal or judgment 
of God. Among the many compilers of manuals of church law 
three are especially famous: Regino, abbot of Priim (906-915) 1 ; 
Burchard, bishop of Worms (1012-1023) 2 ; and Ivo, bishop of 
Chartres (ob. 1117) 8 . They and many others prepared the way 
for Gratian, the maker of the church's Digest, and events were 
deciding that the church should also have a Code and abundant 
Novels. In an evil day for themselves the German kings took the 
papacy from the mire into which it had fallen, and soon the work 
of issuing decretals was resumed with new vigour. At the date 
of the Norman Conquest the flow of these edicts was becoming 
rapid. 

Historians of French and German law find that a well-marked 
period is thrust upon them. The age of the folk-laws and the 
capitularies, ' the Frankish time/ they can restore. Much indeed 
is dark and disputable ; but much has been made plain during the 
last thirty years by their unwearying labour. There is no lack 
of materials, and the materials are of a strictly legal kind : laws 
and statements of law. This done, they are compelled rapidly to 
pass through several centuries to a new point of view. They take 
their stand in the thirteenth among law-books which have the 
treatises of Glanvill and Bracton for their English equivalents. It 
is then a new world that they paint for us. To connect this new 
order with the old, to make the world of ' the classical feudalism 4 ' 
grow out of the world of the folk-laws is a task which is being 
slowly accomplished by skilful hands ; but it is difficult, for, 
though materials are not wanting, they are not of a strictly legal 
kind ; they are not laws, nor law-books, nor statements of law. 
The intervening, the dark age, has been called ' the diplomatic age,' 
whereby is meant that its law must be hazardously inferred from 
diplomata> from charters, from conveyances, from privileges accorded 
to particular churches or particular towns. No one legislates. The 
French historian will tell us that the last capitularies which bear 

1 Tardif, op. cit. 16a. Printed in Migne, Patrol, vol. 132 ; also edited by 
Wa&serschleben, 1840. 

' Ibid. 164. Printed in Migne, Patrol, vol. 140. 

' Ibid. 170. Printed in Migne, Patrol, vol. 161. 

4 We borrow Utfiodaliie classique from M. Flaoh : Leg origines de l'ancienne France, 
"• 55 1. 
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the character of general laws are issued by Carloman II in 884, 
and that the first legislative ordonnance is issued by Louis VII in 
1155 1 . Germany and France were coming to the birth, and the 
agony was long. Long it was questionable whether the western 
world would not be overwhelmed by Northmen and Saracens 
and Magyars ; perhaps we are right in saying that it was saved by 
feudalism 2 . Meanwhile the innermost texture of human society 
was being changed; local customs were issuing from and then 
consuming the old racial laws. 

Strangely different, at least upon its surface, is our English story. 
The age of the capitularies (for such we well might call it) begins 
with us just when it has come to its end upon the Continent. We 
have had some written laws from the newly converted Kent and 
Wessex of the seventh century. We have heard that in the day of 
Mercia's greatness Offa (ob. 796), influenced perhaps by the example 
of Charles the Great, had published laws. These we have lost ; 
but we have no reason to fear that we have lost much else. Even 
Egbert did not legislate. The silence was broken by Alfred, and 
then we have laws from almost every king : from Edward, JSthel- 
stan, Edmund, Edgar, JSthelred, and Cnut. The age of the 
capitularies begins with Alfred, and in some sort it never ends, for 
William the Conqueror and Henry I take up the tale 8 . Whether 
in the days of the Confessor, whom a perverse, though explicable, 
tradition honoured as a pre-eminent lawgiver, we were not on the 
verge of an age without legislation, an age which would but too 
faithfully reproduce some bad features of the Frankish decadence, 
is a question that is not easily answered. Howbeit, Cnut had 
published in England a body of laws which, if regard be had to its 
date, must be called a handsome code. If he is not the greatest 
legislator of the eleventh century, we must go as far as Barcelona 
to find bis peer 4 . He had been to Borne ; he had seen an emperor 
crowned by a pope ; but it was not outside England that he learnt 
to legislate. He followed a fashion set by Alfred. We might 
easily exaggerate both the amount of new matter that was con- 

1 Esmein, op. cit. 487-8 ; Viollet, op. cit. 152. Schroder, op. eit. 624 : 'Torn 10. 
bis 12. Jahrhundert ruhte die Gesetzgebung fast ganz . . . Es war die Zeit der Allein- 
herrochaft des Gewohnheitsrechtes.' 

8 Oman, The Dark Ages, 511. 

3 A* to the close likeness between the English dooms and the Frankish capitu- 
laries, see Stubbs, Const. Hist. i. 223. We might easily suppose direct imitation, 
were it not that much of the Karolingian system was in ruins before Alfred began 
his work. 

* The Usatici Barchinonensis Patriae (printed by Giraud, Histoire du droit 
francais, ii. 465 ff.) are ascribed to Raymond Berengar I and to the year 1068 or 
thereabouts. But how large a part of them really comes from him is a disputable 
question. See Conrat, op. cit i. 467 ; Ficker, Mittheilungen des Institute fur 
osterreichische Geschichtsforschung, tSS8, ii. p. 236. 
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tained in these English capitularies and the amount of information 
that they give us ; but the mere fact that Alfred sets, and that his 
successors, and among them the conquering Dane, maintain, a 
fashion of legislating, is of great importance. The Norman subdues, 
or, as he says, inherits a kingdom in which a king is expected to 
publish laws. 

Were we to discuss the causes of this early divergence of English 
from continental history we might wander far. In the first place, 
we should have to remember the small size, the plain surface, the 
definite boundary of our country. This thought indeed must often 
recur to us in the course of our work : England is small : it can be 
governed by uniform law : it seems to invite general legislation. 
Also we should notice that the kingship of England, when once it 
exists, preserves its unity : it is not partitioned among brothers 
and cousins. Moreover we might find ourselves saying that the 
Northmen were so victorious in their assaults on our island that 
they did less harm here than elsewhere. In the end it was better 
that they should conquer a tract, settle in villages and call the 
lands by their own names, than that the state should go to pieces 
in the act of repelling their inroads. Then, again, it would not 
escape us that a close and confused union between church and state 
prevented the development of a body of distinctively ecclesiastical 
law which would stand in contrast with, if not in opposition to, 
the law of the land l . Such power had the bishops in all public 
affairs, that they had little to gain from decretals forged or genuine 2 ; 
indeed iEthelred's laws are apt to become mere sermons preached 
to a disobedient folk. However, we are here but registering the 
fact that the age of capitularies, which was begun by Alfred, does 
not end. The English king, be be weak like iEthelred or strong 
like Cnut, is expected to publish laws. 

But Italy was to be for a while the focus of the whole world's 
legal history. For one thing, the thread of legislation was never 
quite broken there. Capitularies or statutes which enact territorial 
law came from Karolingian emperors and from Earolingian kings 
of Italy, and then from the Ottos and later German kings. But 
what is more important is that the old Lombard law showed a 
marvellous vitality and a capacity of being elaborated into 
a reasonable and progressive system. Lombardy was the country 
in which the principle of personal law struck its deepest roots. 
Besides Lombards and Romania there were many Franks and 

1 Stubbs, Const. Hist. L 263 : * There are few if any records of councils distinctly 
ecclesiastical held during the tenth century in England.' 

' There seem to be traces of the Frankish forgeries in the Worcester book described 
by Miss Bateson, E. H. R. x. 712 ff. English ecclesiastics were borrowing, and it is 
unlikely that they escaped contamination. 
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Swabians who transmitted their law from father to son. It was 
long before the old question? Qua lege vivisl lost its importance. 
The 'conflict of laws' seems to have favoured the growth of a 
mediating and instructed jurisprudence. Then at Pa via, in the 
first half of the eleventh century, a law-school had arisen. In it 
men were endeavouring to systematize by gloss and comment the 
ancient Lombard statutes of Rothari and his successors. The heads 
of the school were often employed as royal justices (indices palatini) ; 
their names and their opinions were treasured by admiring pupils. 
From out this school came Lanfranc. Thus a body of law, which 
though it had from the first been more neatly expressed than, was 
in its substance strikingly like, our own old dooms, became the 
subject of continuous and professional study. The influence of 
reviving Roman law is not to be ignored. These Lombardists 
knew their Institutes, and, before the eleventh century was at an 
end, the doctrine that Roman law was a subsidiary common law 
for all mankind (lex omnium generalis) was gaining ground among 
them ; but still the law upon which they worked was the old 
Germanic law of the Lombard race. Favia handed the lamp to 
Bologna, Lombardy to the Romagna l . 

As to the more or less that was known of the ancient Roman 
texts there has been learned and lively controversy in these last 
years 2 . But, even if we grant to the champions of continuity all 
that they ask, the sum will seem small until the eleventh century 
is reached. That large masses of men in Italy and southern France 
had Roman law for their personal law is beyond doubt. Also it is 
certain that Justinian's Institutes and Code and Julian's Epitome 
of the Novels were beginning to spread outside Italy. There are 
questions still to be solved about the date and domicile of various 
small collections of Roman rules which some regard as older than 
or uninfluenced by the work of the Bolognese glossators. One 
critic discovers evanescent traces of a school of law at Rome or at 
Ravenna which others cannot see. The current instruction of boys 
in grammar and rhetoric involved some discussion of legal terms. 
Definitions of lex and ins and so forth were learnt by heart ; little 

1 Boretius, Preface to edition of Liber legis Langobardorum, in M. G. ; Brunner, 
op. cit. i. 387 if. ; Ficker, Forschungen zur Reichs- u. Rechtsgesohichte Italiens, iii. 
44 ft, 139 ff. ; Conrat, op. cit i. 393 ft. 

1 It is well summed up for English readers by Bashdall, Universities of Europe, 
L 89 ff. The chief advocate of a maximum of knowledge has been Dr. Hermann 
Fitting in Juristische Schriften des fruheren Mittelalters, 1876, Die Anfange der 
Rechtsschule zu Bologna, 1888, and elsewhere. He has recently edited a Summa 
Codicis (1894) and some Quaestiones de iuris subtilitatibus, both of which he ascribes 
to Irnerius. See also Pescatore, Die Glossen des Irnerius, 1888; Mommsen, 
Preface to two- volume edition of the Digest ; Flach, Etudes critiques sur Fhistoire 
du droit romain, 1890 ; Besta, L'0p9ra d' Irnerio, 1896 ; Ficker, op. cit. vol. iii, and 
Conrat, op. cit. passim. 
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catechisms were compiled l ; but of anything that we should dare to 
call an education in Roman law there are few, if any, indisputable 
signs before the school of Bologna appears in the second half of the 
eleventh century. As to the Digest, during some four hundred 
years its mere existence seems to have been almost unknown. It 
barely escaped with its life. When men spoke of ' the pandects ' 
they meant the Bible 2 . The romantic fable of the capture of an 
unique copy at the siege of Amalfi in 1135 has long been disproved ; 
but, if some small fragments be neglected, all the extant manu- 
scripts are said to derive from two copies, one now lost, the other 
the famous Florentina, written, we are told, by Greek hands in the 
sixth or seventh century. In the eleventh the revival began. In 
1038 Conrad II, the emperor whom Cnut saw crowned, ordained 
that Roman law should be once more the territorial law of the city 
of Rome 8 . In 1076 the Digest was cited in the judgment of a Tuscan 
court 4 . Then, about 1100, Irnerius was teaching at Bologna 6 . 

Here, again, there is room for controversy. It is said that he 
was not self-taught ; it is said that neither his theme nor his method 
was quite new ; it is said that he had a predecessor at Bologna, one 
Pepo by name. All this may be true and is probable enough : and 
yet undoubtedly he was soon regarded as the founder of the school 
which was teaching Roman law to an intently listening world. We 
with our many sciences can hardly comprehend the size of this 
event. The monarchy of theology over the intellectual world was 
disputed. A lay science claimed its rights, its share of men's 
attention. It was a science of civil life to be found in the human, 
heathen Digest 6 . 

A new force had begun to play, and sooner or later every body of 
law in western Europe felt it. The challenged church answered 
with Gratian's Decretum (circ. 1139) an< * the Decretals of 
Gregory IX (1234). The canonist emulated the civilian, and for 
a long while maintained in the field of jurisprudence what seemed 
to be an equal combat. Unequal it was in truth. The Decretum 

1 See E. J. Tardif, Extraits et abreges juridiques des etymologies d f Isidore de 
Seville, 1896. 
9 Conrat, op. cit i. 65. 

* M. G. Leges, ii. 40 ; Conrat, op. cit i. 62. 

4 Ficker, Forschungen, iii. 126, iv. 99; Conrat, op. cit. 67. Apparently the most 
industrious research has failed to prove that between 603 and 1076 any one cited 
the Digest. The bare fact that Justinian had issued such a book seems to have 
vanished from memory. Conrat, op. cit i. 69. 

* In dated documents Irnerius (his name seems to have really been Warnerius, 
Guarnerius) appears in 11 13 and disappears in 11 25. The University of Bologna 
kept 1888 as its octocentenary. 

* Eamein, op. cit 347 : ' Une science nouvelle naquit, independante et lalque, la 
science de la societe* civile, telle que l'avaient degagee les Romains, et qui pouvait 
passer pour le chef-d'oeuvre de la sagesse humaine ... II en rtsulta qu'a cdte du 
theologien se placa le legiste qui avait, comme lui, ses principes et ses textes, et qui 
lui disputa la direction des esprits avides de savoir/ 
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is sad stuff when set beside the Digest, and the study of Roman 
law never dies. When it seems to be dying it always returns to 
the texts and is born anew. It is not for us here to speak of its 
new birth in the France of the sixteenth or in the Germany of the 
nineteenth century ; but its new birth in the Italy of the eleventh 
and twelfth concerns us nearly. Transient indeed but all-important 
was the influence of the Bologna of Irnerius and Gratian upon 
the form, and therefore upon the substance, of our English law. 
The theoretical continuity or ' translation ' of the empire, which 
secured for Justinian's books their bold upon Italy, and, though 
after a wide interval, upon Germany also, counted for little in 
France or in England. In England, again, there was no mass of 
Romani, of people who all along had been living Roman law of 
a degenerate and vulgar sort and who would in course of time be 
taught to look for their law to Code and Digest. Also there was no 
need in England for that reconstitution de Vtmiti nationale which fills 
a large space in schemes of French history, and in which, for good 
and ill, the Roman texts gave their powerful aid to the centripetal 
and monarchical forces. In England the new learning found 
a small, well conquered, much governed kingdom, a strong, a legis- 
lating kingship. It came to us soon ; it taught us much ; and then 
there was healthy resistance to foreign dogma. But all this we 
shall see in the sequel. 

F. W. Maitland. 
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THE WAGE OF LAW TEACHERS 1 . 

I HOPE it is not improper or indelicate to consider here the 
compensation accorded to persons engaged in the teaching 
of Law. 

All men in the beginning and most men in every stage of society 
depend upon their earnings for their livelihood ; nor can it be 
commonly said that those who have escaped this dependence have 
proved more useful to mankind than their fellows, chained to their 
tasks by necessity. It would be a very narrow way of looking at 
the matter to consider that it affected the individual welfare of the 
teacher alone, and to omit to consider its controlling effect on 
the constitution of the faculty and the character of the instruction 
as well. 

When Edmund Burke addressed to the House of Commons his 
famous observations on the conciliation of America, he declared 
of our thirteen colonies : ' In no country perhaps in the world is 
the law so general a study. The profession itself is numerous and 
powerful and in most provinces it takes the lead. 

'The greater number of the deputies sent to Congress were 
lawyers. . . .' Again, 4 But all who read, and most do read, obtain 
some smattering in that science.' ' I have been told by an eminent 
bookseller that in no branch of his business, after tracts of popular 
devotion, were so many books as those on law exported to the 
plantation. The Colonists have now fallen into the way of printing 
them for their own use. I hear that they have sold nearly as many 
of Blackstone's Commentaries in America as in England.' Those 
traits which the most philosophic observer in Europe discovered 
in our forming nation, are constant after the lapse of i %% years. 

Still we may say of the bar ' in most provinces it takes the lead.' 
The successful and the unsuccessful nominees for the presidency are 
of the brotherhood still, and ' the greater number of the deputies 
sent to Congress ' remain * Lawyers.' 

It seemed then worth while to consider the provision for training 
men to whom their countrymen confide so much, among other 

1 A Paper read before the Section of Legal Education of the American Bar 
Association, by Charles Noble Gregory, A.M., L.L.B., Professor and Associate Dean 
in the College of Law, University of Wisconsin! Member of the General Council and 
the Executive Committee of the American Bar Association. 
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ways, in respect to the salary list of law schools and as to the 
wage of law teachers. 

Circular letters were accordingly sent to eighty-one law schools 
in the United States, being all those listed in the proceedings of 
this Section for 1896, for which an address could be found, and all 
additional schools reported by the United States Commissioner of 
Education. These letters asked for information as to the number 
of teachers in each, and as to how many gave their entire time, how 
many were in practice and how many on the bench; also for 
information as to the pay of law teachers, and as to their relative 
compensation as compared with those employed in other depart- 
ments and with the salaries of judges and the incomes of practising 
lawyers in their several communities. Written replies were 
received from a large number and from others printed catalogues 
only, which gave no information on these subjects except as to the 
number of teachers employed. Many made no reply. The written 
replies, however, included the principal schools and may fairly 
be taken as representative. Kentucky University at Lexington, 
Ey., which advertises four colleges, ' Arts, Bible, Law, Commercial/ 
replies that it has no longer a law department. Yale Law School 
and New York University neither of them care to communicate 
their scales of compensation. Columbia College Law School reports 
that it has no settled rate, but the salary of each teacher is a matter 
of agreement with him. One or two schools desired the facts given 
to be discussed impersonally. In the main, however, the law 
schools, which seem to be public or semi-public institutions, 
reported quite as frankly as could be desired, and the showing is 
not without interest. The reports received from 349 law teachers 
in the country show 75 giving their entire time to their schools 
and 274 who occupy themselves with other gainful occupations, 
mainly the practice of law ; but 35 of these last are judges on the 
bench. That is, 21*49 per cent of the law teachers heard from give 
their entire time, and 78*51 per cent, have other avocations. In 
round numbers, one-fifth give their entire time, four-fifths do not. 
This means that four-fifths have their main hopes and ambition, 
their main career at the bar or on the bench ; that one-fifth have 
no career, ambition, or occupation, except in these schools of law, 
or possibly in the closely connected occupation of legal authorship. 
As nearly as could be ascertained from the reports, the aggregate 
compensation either in fixed salaries or positively estimated fees 
of the 68 of these teachers giving their entire time, whose compen- 
sation is reported, is $174,360, making the average for each 
$2,564*12 (approximately £512 3*. 6d. sterling). This includes on 
the one hand the deans or heads of departments charged with 
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executive as well as instructional duties who often receive $1,000 
to $1,500 more than the other professors, but it also includes the 
assistants employed at small salaries. 

The writer was recently informed of a southern law school where 
there were five professors advertised. On investigation it proved 
that there were five lawyers in the town where it was located, and 
each was a titular professor. There was, however, but one student, 
and he was a teacher in another department of the same institution. 
Two southern schools (those of the Universities of the South and of 
South Carolina) have but one law teacher each. Two have but 
two each (Cumberland and' Georgia). Many have but three, but 
they commonly give their entire time as at the Universities of 
North Carolina, Virginia, Washington and Lee, West Virginia, and 
Texas. 

Enormous faculties are reported, particularly from law schools 
in large cities, where the faculty are often all in active practice, 
and give but a very limited part of their time to the school. The 
largest number, thirty-five, is reported by Boston University Law 
School. The compensation of these teachers who give but a part 
of their time is extremely various. From one western school the 
dean reports that he owns the buildings and pays the other 
teachers, and pays a percentage to a State Normal College to 
permit him to operate as one of its departments. That he makes 
about the same annual profit as the salary of a Circuit judge, which, 
I find, in his state is $2,500. In a few of the schools the teachers 
receive no pay, being lawyers who undertake the labour from public 
spirit, as physicians so often give gratuitous instruction in medical 
schools. In others the fees received are first devoted to the payment 
of the expenses of the school, and the residue divided among the 
instructors in proportion to the work done by them. The lowest 
payment by the hour reported is $5-00, and the highest $2000 per 
hour, the latter at the University of Nebraska; or $50*00 per 
' session ' in some cases at Chicago College of Law. 

The report from Harvard Law School is most complete, and the 
success of the school argues well for its systems and organization. 
There we find a compact faculty of nine men, all but one giving 
their entire time to the school, and he gives to it most of his time. 
The salary of an assistant professor is $2,250 ; of a professor, $4,000 
during the first five years, $4,500 during the next five years, and 
$5,000 thereafter. [This scale — £350 to £1,000— answers nearly 
to that of English Universities, taking college lecturers, University 
' readers/ and professors together.] 

In general the report is that the law teachers who receive fixed 
salaries are somewhat more highly paid than the teachers of other 
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topics, even in the same university. This seems true, for instance, 
in the Universities of Colorado, Cumberland, Harvard, Iowa, 
Minnesota, North-Western, Pennsylvania, and Texas. In many 
universities the salaries are the same. There are higher salaries 
paid professors in the other departments than any professors 
salary in the college of law in one western university, which is 
alone in this, so far as the replies show. The obvious reason for 
the higher compensation of law teachers, in many instances, is 
found in the competition of bench and bar, both better paid than 
teachers, for competent men learned in the law, and perhaps in 
the fact that the higher average age of the law students and size 
of the classes make special demands on the law teachers. The law 
students, too, in most schools pay far larger fees than undergraduates. 
In fact there is a disposition in many universities to support other 
branches of education by liberal appropriation from the general 
income, but to expect the department of law to be self-sustaining 
and sometimes, as at Michigan University, to contribute largely to 
the support of less lucrative branches. Considering how pre- 
dominant lawyers are in our official life and therefore how important, 
not only to themselves but to the public, it would seem as little 
politic as just that a peculiarly parsimonious policy should be 
followed in making provision for their training and education. 

In response to some 49 circulars sent to the leading European 
Law Schools, reports were received as to 155 law teachers engaged 
in them. Of these 89 give substantially their entire time and 66 
do not. That is, 57-42 per cent, give their entire time and 42-58 
per cent, have other occupations, showing that nearly three times 
as large a proportion so give their entire time as in the American 
Law Schools. The faculty of law in the Continental Universities 
is compensated apparently exactly as the other faculties. 

Prof. De Harley of the University of Amsterdam writes a most 
careful and interesting letter, from which it appeal's that in the de- 
partment of law of that institution there are included six ordinary 
professors who give their entire time, and one who acts 'simul- 
taneously' as a notary, and one as a practising lawyer. The 
compensation is a salary equivalent to $1,800 for the first five 
years, to $2,000 for the next five years, and $2,200 thereafter. In 
addition each professor receives a further sum, usually about $40 
per annum, for * every hour that weekly is bestowed in lecturing/ 
as he expresses it. At the age of seventy the professor is retired 
with an annuity proportioned to the time he has remained in 
office. He writes that judges receive from $1,200 to $3,600 in his 
country. 

At Bern, in Switzerland, the ordinary law professor gets 5,000 
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francs from the state and 1,500 to a ,000 francs in fees from the 
students, making his compensation about equal to 81,300 or $1,400. 
Judicial and professional incomes are, however, low in proportion. 
15,000 francs represents a leading city practice, and in the country 
the scale is much less, all which speaks of the frugality and 
simplicity of the ancient mountain republic. 

Sir Ludovic Grant writes from Edinburgh University that of 
seven professors of law, with three assistants and two lecturers, 
only one professor, at present, gives his entire time. The salaries 
of professors range from £600 to £900, of lecturers from £100 to 
£150. Mr. Maitland, Downing Professor of Law at Cambridge 
University, writes me that the University provides five teachers of 
law, the various colleges constituting the University some six or 
seven more. None are on the bench or in active practice. The 
salaries vary greatly, but £800 is the maximum. 

Mr. Thomas Erskine Holland, Professor of International Law and 
Diplomacy at Oxford, writes that there are there employed four 
professors of law, two readers, and about eight lecturers. That the 
professors are paid from £500 to £1,200, the readers £300 to £400, 
the lecturers £150 to £400, that the professors are substantially 
debarred from practice by required residence at Oxford, that 
judges of the High Court are paid £5,000, and practitioners earn 
from nothing to £30,000 per year. Sir Frederick Pollock writes 
from Lincoln's Inn that the Inna of Court employ six readers and 
four assistant readers. The readers are paid £500 and fees, of the 
amount of which there is no available information, and the 
assistant readers, he believes, £350. They are all free to take 
private practice, and rather more than half of them are in fact 
active practitioners. This is the provision which these inscrutable 
institutions, which still control admissions to the English bar, 
make for legal education out of their splendid income, always con- 
cealed, but estimated by the late Lord Chief Justice Coleridge at 
£100,000 per annum. This arrangement is denounced on every 
side as inadequate, and one of the most eminent of the English law 
writers and teachers recently wrote me, from one of the inns, that 
these provisions for legal education would ' disgrace a second-rate 
American University.' 

The replies from France would indicate that the salaries of law 
professors range from 6,000 to 11,000 francs, in Paris rising even 
to 15,000, and that, in this exceptional region, the law teacher is 
better paid than the judge, the judges 1 salaries being so low that 
they could not live upon them alone but must have private re- 
sources. The salary of the law teacher, as Prof. Appleton of the 
'Faculty de droit de TUniversit^ de Lyon* writes, ( increases 
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with capacity and above all with age — almost only with age in 
fact.' 

The report from the law department of the University of Pisa, 
with its faculty of nine teachers, shows salaries of 5,000 to 8,000 
francs for the law professors and of 3,500 to 9,000 for the judges. 

The only report from a German University received, shows that 
the law professors who give their entire time (eight out of ten) 
receive an average salary of 5,100 marks, and the extras who give 
half their time just half as much, and some 6,166 marks in fees, 
seem, in addition, to be divided between nine teachers, making 
about 5,785 marks as the full average compensation of a teacher, 
whereas the salary of the Judge (Oberlandes-Gerichtsrath) is 6,300 
marks, but little better than that of the law professor. Some very 
eminent teachers at the greater universities, however, receive in 
the fees of students attending their lectures much larger sums, 
and are able to command throngs of students for many successive 
years. 

At Upsala a professor receives 6,000 kroner. Judges from 4*4°° 
to 10,000 kroner. 

We may gather from all these reports that, in the European Law 
Schools, a law professor is paid exactly the same compensation 
received by his fellow professors in other faculties. That in France 
he is paid more, in the Netherlands, Germany, Italy, and Sweden, 
but little less than the judges. That in England the higher judges 
are paid more than four times the salary of the best paid law 
professors. That everywhere the earnings of the leaders of the 
bar exceed many times over the pay of bench or faculty. That, in 
this country, in the best established schools, a professor, giving his 
entire time, is paid 84,000 to $5,000, and there seems a tendency 
in them to make the compensation of the dean and of the full 
professors much the same. In a large number of important schools 
the professors' compensation is $2,500 to $3,000, and the dean or 
head of the school often receives $3,500 to $4,000. 

Now though the common law courts have often repudiated from 
the law of sales the doctrine that a sound price requires a sound 
article, yet the fact remains that an adequate income is a great 
factor in drawing competent men to any occupation. Thus, those 
two great events in law teaching, the delivery of Blackstone's 
lectures at Oxford and Story's at Harvard, were the direct first 
results of, for those days, liberal endowment. Viner gave £12,000, 
the profits of his abridgement of law, to Oxford to aid the study of 
law, and Dane gave the profits of his abridgement, in like manner, 
to Harvard. Blackstone's Commentaries were the first product 
of one, and Story's Equity Jurisprudence of the other. 
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For good or ill the English law is grafted permanently on all 
great English-speaking communities. It is an intricate law, having 
its growth and development almost as a living organism. It has 
not been created by any one man, age, or group of men. For good 
or ill the lawyers are, and have been from the beginning, a dominant 
factor in the public life of this nation. It seems then plainly 
a matter of the highest public concern that their training should 
be exacting and adequate. At least 10,000 students are now 
enrolled in the law schools of this country. Their instruction 
ought not to be wholly left to the scant remnants of time which 
busy, practising lawyers snatch from their clients, nor to those 
who, having failed at the bar, see written over the door of the 
teacher, ' Who enters here leaves hope behind/ and yet enter that 
abode of ' departed spirits ' from a sad necessity. The law teacher 
ought not to be expected to take vows of poverty and obedience 
and to devote himself to cultivating the science of the law upon 
' a little oatmeal/ to borrow Sidney Smith's paraphrase. It is the 
suggestion of Chancellor Emlin McClain of the State University of 
Iowa, and of Prof. Wambaugh of Harvard, that the head of a depart- 
ment of law should receive the salary of a judge of the highest court 
of his state, and a full professor at least that of a judge of the 
district court of his state. Virginia has already passed that 
standard, paying her full law professors the same salary she gives 
her judges of the Court of Appeals, and, moreover, giving the 
professor in addition an official residence. The old dominion has 
given us many good memories and examples. We might well 
imitate her example in recognizing the fact that students of law 
ought to take their learning from as well equipped men as the 
judges to whom the bar of the state submits controversies. The 
dean of an important eastern law school writes me, 'It is our 
thought, in electing a young man as professor, to copy the Harvard 
plan of progressively increasing his salary, beginning at 83.000 and 
ending at about 85,500. Unless social conditions change, 85,500 
would represent an income which would enable the professor to 
marry and move in any circle of society which he desires. He will 
not be a rich member, but still the sum will enable him to live 
decently.' That seems to me to express what we ought to hope for 
and to ask, ' Neither poverty nor riches/ but such stipends as will 
enable us to frequent the company of cultivated people in our 
several communities without gaunt cheeks or threadbare coats, and 
to live in modest decency. That which is reasonable it is right to 
ask, and that which is reasonable, when duly asked, the world, 
with all its unreason, is apt to accord. 

Forty -five years ago Prof. Jowett, the reforming head of Balliol, 
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wrote: 'As University reformers we must appear to the world 
rather as seeking an intellectual aristocracy, or to express it more 
coarsely, to form good places for ourselves out of the. revenues 
of the college, than earnest about anything which the world in 
general cares for or which can do any extensive good.' Some 
misunderstanding of the kind indicated must be anticipated, but if 
we do not discuss this question affecting not only our own welfare 
but equally the welfare of the interests confided to us, no one will. 
A parsimonious policy toward the teacher 'of law, while bench and 
bar compete with schools of law for the time of competent men, 
results in the deterioration of the law faculty by a process of 
natural selection. 

The record of our earliest school of law, that of Litchfield, Conn., 
founded in 1784, discontinued in 1833, where out of 1,023 graduates, 
50 became members of Congress, 15 U. S. Senators, 40 Judges of 
the Higher State Courts, 10 Governors of States, 5 Cabinet Officers, 
a Justices of the Federal Supreme Court, 1 Vice-President, and 
several foreign ministers, is thoroughly typical. Our law schools 
are distinctly the training schools for public life and their proper 
maintenance is especially a public question and a public necessity. 
The fact that the best of them, even now, are confessedly superior 
to any English schools of law was admitted by the most eminent 
English masters, Sir Frederick Pollock, Mr. Bryce, and Prof. Dicey 
in their testimony before the Royal Qresham Commission, and this 
encourages us to believe that a more liberal support of the weaker 
schools might advance them to equal usefulness. The dignity, 
continuity, and independence of the work has quite as much to do 
as the salary with attracting men of a high type, and none of these 
factors can be disregarded. Whatever hampers or humiliates 
a deserving teacher tends to drive the best men from the faculty 
and to leave an inferior residuum to fill their place. Qreat teachers 
make great schools. The average attendance at Harvard Law 
School had sunk to one when Story began his lectures there in 
1829, and it rose to thirty within the year, and, ere death took 
him, he left it a great national school. His compensation was 
$1,000 a year, which was, in those days, a very handsome addition 
to his judge's salary. Chancellor Kent writes rather ambiguously, 
when on retirement from the bench he was given a professorship at 
Columbia, ' I had no salary, but I must do something for a living,' 
but his Commentaries had in 1853 netted him and his heirs more 
than $120,000. 

I learned recently that a western university had spent in the 
past year on its department of Agriculture $78,000, almost wholly 
from appropriations, and on its department of Law, having about 
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the same number of students and giving far more extended 
instruction, $14,000, and this last sum was almost wholly derived 
from the fees of its law students. 

I mentioned this to some of its faculty, and expressed my pleasure 
at the liberal support of the science of agriculture and my hope 
that the science of law might at some time be as well maintained. 
They pointed out, with some heat, the usefulness of the Agricultural 
School, and said one of its professors had invented a convenient 
apparatus for testing milk. I was glad of this excellent achieve- 
ment. I recalled that one of the law professors had published an 
able work on Evidence (a convenient apparatus for testing truth) 
and intimated that a good quality of justice was as important as 
a good quality of milk. 

Lord Chief Justice Russell's pregnant remark made to us last 
year, * That Justice' and its administration are amongst the prime 
needs and business of life,' has remained with me ever since. I am 
sure we have many of us pondered it and quoted it. No one can 
deny its far-reaching truth, and, that being so, the training of bench 
and bar, sole ministers of justice as they are, cannot be too well 
provided for. I think the large and wise observation of the Lord 
Chief Justice will commend itself to a far wider circle than that of 
Mr. Cock, Q.C., who has lately said that 'a good voice, a good 
temper, and a knowledge of the judges are the main things for 
success at the bar.' 

The ideals toward which we look and for which our law schools 
are maintained I hope are rather ( that prime need and business of 
life/ trained and enlightened justice. I hope and believe that they 
will not be denied adequate support, that they will not be asked 
to content themselves with a mean or grudging maintenance, and 
that in providing for the training of the lawyer it will not be 
forgotten that in every free and civilized community he has been 
found, in the words of D'Aguesseau, ' as necessary as Justice.' 

Charles Noble Gregory. 
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WILLS IN ANCIENT EGYPT. 

WHILE the ruins of Babylonia have furnished endless collec- 
tions of legal documents of all periods and of considerable 
variety — all written on clay — Egypt has been comparatively 
unproductive of such records. It is true that large numbers of 
demotic contracts and other business documents of the Qreek 
period, written both in Qreek and in demotic, have come down 
to us, and many of them have been published, especially in the 
writings of M. ReviUout. But the further back we penetrate the 
fewer are the contemporary records on perishable papyrus : gene- 
rally speaking, business papers are not preserved carefully in tombs. 
Nevertheless, from year to year and from various sources a 
certain number of these are brought to light, and occasionally also 
the record of some important transaction is found engraved on 
stone. 

Hitherto — apart from a batch of reports on certain criminal 
investigations of about 1200 B.C. — the most valuable discovery of 
legal documents on papyrus has been that made by Flinders Petrie 
in 1888-89 near the mouth of the Faiyum, a district where 
conditions seem to have been exceptionally favourable to the 
preservation of papyri. From Kahun, the site of a ruined town 
of the twelfth dynasty rich in domestic remains, the excavator 
obtained a large collection of fragmentary household archives 
representing almost every class of record usually committed to 
writing— literature, deeds, inventories, prescriptions, letters private 
and official, ready-reckoners, accounts, &c. This unique collection 
was intrusted to the present writer to sort and to edit. The papyri 
were extremely fragile and in many cases reduced to the merest 
scraps ; a few, however, were legible, and some documents could 
be in great part restored from their fragments. Such a collection, 
so far as it is intelligible, illustrates Egyptian civilization of about 
2500 b. c. from a new point of view. 

There are now in course of publication forty facsimile plates of 
these papyri, and of a few from Qurob, the site of an eighteenth- 
dynasty town of which the ruins were worked by Petrie at the 
same time as Kahun. The legal documents from Eahun occupy 
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five plates ; but, though few in number, they are of quite exceptional 
interest, as scarcely anything of the kind had hitherto been known 
earlier than the demotic papyri of the twenty-sixth dynasty. They 
belong t > three classes : I. The topwt : a kind of census list of a 
household. II. \mt. pr. : a title deed to, or disposition of property, 
in the present instances apparently a kind of will. III. The *vmt : 
apparently an agreement for services and their payment ; but this 
class we here only mention. 

L The census lists giye the name of the head of the household, 
accompanied by a numeral ; the names of his wife and any female 
relatives living with him, such as widowed mother and sisters ; and 
where there were slaves these also were recorded. Few males are 
mentioned, and these appear to be infants, or at least very young 
children. The grown males, whether of the family or slaves, would 
be called out for various services, and so would be entered on other 
government lists, such as certain lists of labourers and officials 
actually found at Eahun ; the youths would be in training for 
military or civil employment. The household lists were apparently 
made whenever, by the death of the father, the son came to be the 
head of the family, or whenever any considerable addition was 
made to the household. There are indications, too, that on the 
accession of a new king the head of the household had to swear 
fealty, and that the exacting of the oath in the court of the waztr 
was duly noted. In the case of a poor household the list was 
drawn up in one or another of the government offices ; for important 
establishments probably a scribe was told off to make the list on 
the spot. In the family of a military man we find remains of lists 
as follows : — 

a. A soldier, Tehuti, is killed, or at any rate dies : his household 
is enumerated and his will or disposition of affairs is quoted (very 
fragmentary). 

b. The soldier, Hera, son of Tehuti, numbered ioo, with his wife 
and infant son, are enumerated : the list is made in the presence 
of certain officials in the court of the wazir. (On the back of the 
last papyrus.) 

c. The widow of Tehuti and his five unmarried daughters — two 
of them infants — are added to Hera's household in a new list where 
Hera is still numbered ioo. 

(Probably all three lists were made after the death of Tehuti, 
a. and b. showing the two separate households at the time of 
Tehuti's death, and c. giving them in combination after the 
destiny of the widow and orphans had been determined. Dates, 
and much besides, have unfortunately gone from these documents.) 

d. Hera dies or is killed : his, household is reckoned up. 
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e. A statement concerning Senefru, Hera's younger son, probably 
setting forth that he is a minor without family. 

f* List of the household of Senefru as a minor, without any 
number attached to his name ; the occupation — though not the 
number— of his deceased father is also stated. This list is the best 
preserved of any, and runs as follows : — 

' Year 3, 4th month of Verdure, day 25, under the majesty 
of the King of Upper and Lower Egypt, Sekhem-ka-ra, living 
for ever to eternity. Copy of the specification of the persons 
of the household of the soldier, Hera's son Senefru, his father 
having been in the second (?) of the established trained bands, 
Northern Division : 
his mother, Sat-Sepdu's daughter, Shepset, priestly woman of 

Gesab. 




eiobcx ui 111s mbiiur, jloki, i 

sister of his father, Sat-Senefru, / 

There was an entering (into court) with the specification of 

the persons of his father's household of the year 2. This 

household (?) took oath (of allegiance ?) in the office of the 

waztr in the year 5, first month of Winter, day 8 . . . under 

the seal of ... . 

Made in the Office of Land of the Northern Division, in the 

presence of the Great One of the Southern Tens, Mentuemhat, 

son of Merkhent, 

by the steward of the accounts of oxen, Senbni, \ 

the scribe of the Council, Senbef, son of Aa (?), f Northern 

i Division.' 

the scribe of the army, Sanehat, / 

A much more imposing document is furnished by the specification 
of the household of a priest at the pyramid of Usertesen III, dated 
in the first year of Sekhem-khu-taui-ra, of the thirteenth dynasty. 
It first names the priest, and his son and daughter — probably both 
young and unmarried, though apparently their mother was dead. 
After the family come thirteen slaves attached to the office of this 
priest, and three slaves who had apparently been given to him by 
a high-born friend or relative in the year 40 of Amenemhat III ; 
then follow at least five slaves obtained from his paternal aunt, 
probably by will. If the papyrus were complete doubtless we 
should find the list continued. The priest bears the number 947, 
and he took the oath (of allegiance ?) in the 3rd year. Probably 
this was in the 3rd and last year of Queen Sebek-nefru, during the 
last days counted to her rule, and before Sekhem-khu-taui-ra's 
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reign had fairly begun — unless indeed oath and date refer to the 
priest's oath of loyalty on his appointment to office. 

IL We now come to the interesting subject of wills. The docu- 
ments which I have to submit bear no evidence on the face of them 
that they are wills: they do not describe the testator as being 
about to die, nor name executors for carrying out the disposition 
of his property. Yet it seems pretty evident that the contents do 
not refer to gifts, but to dispositions of property in old age and in 
view of death. Happily the Eahun examples of such documents 
are practically perfect, and the translations of them are here given 
in fall. 

i. 'Year 39, 4th month of Verdure, day 19. Title to property 
made by the regulator of the corps, Antef 's son Mery, called Keba, 
for his son, Mery's son Antef, called Iusenb : 

I am giving my regulatorship of priestly orders to my son, 
Mery's son Antef, called Iusenb as(?) " old-man's-staff," even as 
I grow old : let him be promoted (thereto) at this instant. As to 
that title to property that I made for his mother before, it is 
annulled. As to my house that is in the territory (?) of Het . . . . , 
it is for my children borne to me by Nebt-Hunen-seten, the daughter 
of the attendant of the land-surveyor (?) Sebek-emhat, with all 
that is in it. 

Name list of witnesses in whose presence this title to property 
was made : — 

the regulator of the corps, Senuset's (?) son, of the same 

name (?) 
the priest (?), Usertesen's son Senbubu . . . 



a. ' Copy of the title to property made by the devoted servant (?) 
of the superintendent of works, Ankhren. 

Year 44, and month of Harvest, day 13. Title to property made 
by the devoted servant of the superintendent of works, Shepset's 
son Ahysenb, who is called Ankhren, of the Northern Division. 

All my property in marshland (?) and town is for my brother the 
priest in charge of the corps of Sepdu lord of the East, Shepset's 
son Ahysenb, who is called Uah ; all my . slaves (?) are for this 
brother of mine. 

This was deposited in copy(?) at the office of the second 
registrar (?) of the South, in the year 44, 2nd month of Verdure, 
day 13/ 

3. 'Year a, 2nd month of Verdure, day 18. Title to property 
made by the priest in charge of the corps of Sepdu lord of the East, 
Uah : 

I am making a title to property to my wife, the woman of 
Gesab, Satsepdu's daughter Sheftu, who is called Teta, of all things 
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given to me by my brother, the devoted servant of the superin- 
tendent of works, Ankhren, as to each article in its place of 
everything that he gave me. She shall give it to any she desires 
of her children that she bears (has borne ?) me. I am giving to 
her the Eastern slaves, four persons, that my brother the devoted 
servant of the superintendent of works, Ankhren, gave to me. She 
shall give them to whomsoever she will of her children. As to my 
tomb, let me be buried in it with my wife, without allowing any 
one to move (?) earth to it. Moreover, as to the apartments that 
my brother, the confidential servant of the superintendent of works, 
Ankhren, built for me, my wife dwelleth (shall dwell?) therein, 
without allowing her to be put (forth) thence on the ground by any 
person. [In another hand~\ It is the deputy Oebu who shall act as 
guardian of my son [lit. be child educator to my son]. 

Name-list of the people in whose presence these things were 
done: 

decorator (or polisher?) of columns, Eenen, 
doorkeeper of the temple, Ankhetfi's son, Apu, 
doorkeeper of the temple, Senb's son, Senb.' 

No. a is on the same document as No. 3, and is merely the 
recital of a will relating to the same property as No. 3. We may 
also note that in a document of Class III, i. e. in a *wnt or formal 
memorandum of a premium paid for services, which is dated prior 
to the documents just quoted, the two brothers mentioned in 
Nos. a and 3 receive — apparently on their appointment to office — 
four foreign female slaves. 

The expression ' old-man's-staff * which occurs in No. 1 is not 
otherwise unknown, but it is difficult. Here as elsewhere it 
indicates apparently the appointment of a son to association with 
his father in office, that he may lift the burden of the work off the 
shoulders of the older man, an arrangement which is evidently to 
take effect during the testator's lifetime. Again, No. 3 might 
possibly be an arrangement in view of marriage. In fact, it must 
be left to specialists in the history of law to decide on the true 
nature of all the documents in Class II. It seems, however, very 
probable that wills should have been recognized in Egypt at a very 
early period. Egyptian ancestor-worship, or cult of the dead, 
arising out of the belief that it was eminently desirable for the 
dead to have the enjoyment of offerings, led rich men to endow for 
the service of their manes priests who should in perpetuity make 
offerings to the deceased founder with all due ritual on the many 
recurrent feast-days. Such provisions would presumably not come 
into force until after the death of the founder, who sometimes made 
the most elaborate dispositions and contracts with local priesthoods 
for perpetual supplies. Among demotic documents, strange to 
say, no instances of wills have been discovered, though Professor 
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Mahaffy has found very clear instances of the same in Greek 
papyri of the third century b. c. This year a granite stela of the 
twenty-second dynasty has been found in the temple of Earnak 
by M. Legrain, inscribed with a remarkable decree which has been 
translated by Professor Erman. By this decree the god Amen 
assigns the lands purchased by a certain high-priest Euwerot — 
particulars of those lands and even of the amounts paid for them 
being duly recorded — to a certain son of his named Khaenwese, and 
to the latter's sons and heirs, to the exclusion of all other descendants 
of Euwerot. This is practically the will of a man who has acquired 
a large landed estate which he desires to be kept intact. Other 
examples exist of similar divine decrees regarding the estates of 
high-priests (see Zeitschrift fur Aegyptische Sprache^ xxxv, pp. 19 
et seq). They conclude with threats of divine vengeance against 
those who should violate the decree, and were evidently promul- 
gated by the high-priests during lifetime to throw the aegis of 
divine protection over their testamentary dispositions. 

As a sample of the system of tomb endowments we may take 
extracts from a long inscription in the tomb of Hapizefa at Siut, 
consisting of the command to the * Aa-priest ' and ten contracts 
made by the deceased nomarch and high-priest with the local 
priesthoods for funerary supplies and ceremonial visitations. The 
heading is, ' Decree of the hereditary prince the nomarch, the chief 
priest Hapizefa.' 

' The hereditary prince, &c, Hapizefa : he says to his Aa-priest, 
" Behold! all these (undermentioned) things which I have contracted 
for with these (undermentioned) priests are under thy care : behold ! 
it is indeed the A«-priest of a man who establishes his services, who 
establishes his food-offerings. 

" Behold ! I have informed thee of those things which I have 
given to those priests in exchange for those things which they have 
given to me : beware lest any of them be diminished. Let all that 
was said concerning my things which I gave to them be told to 
thy son or thine heir who shall perform for me (the duties of) 
a Aa-priest. 

" Behold ! I have endowed thee with lands, people, cattle, 
gardens (?) and all things, like any noble of Siut, of desire that 
thou mayest do for me things of thy heart (i. e. heartily). Worthy 
is thy position with regard to all my things which I have placed in 
thy charge. Behold ! it is before thy face in writing. 

" Now the (undermentioned) things shall belong to that one son 
of thine whom thou shalt wish to act as my Aa-priest from among 
thv children — even as food which he swallows himself, without 
allowing him to divide them among his children — according to 
this statement which I have caused thee to hear. Behold ! " ' 
(Here follow the ten contracts.) 
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Second Contract. 

'Sealfd Contract made by the nomarch, the chief priest 
Hapizefa, deceased, with the hour-priests of the temple of Upuat, 
lord of Siut : 

That there be given unto him a white loaf by each of them to 
his statue which is under the care of his ifo-priest, on the ist day 
of the ist month of the season of Verdure, i. e. New Year's Day, 
when the house makes gifts to its lord, after the striking of fire in 
the temple. 

And that they go forth (in procession) behind his ifa-priest, 
giving him power in heaven (by recitations) until they reach the 
northern corner (?) of the temple, as they do in reciting for their 
own blessed dead on the day of striking fire. 

He giving unto them for it a heqt measure of Northern barley 
from (?) each holding of the endowment estate, of the best (first- 
fruits ?) of the harvest of the nomarch estate, as is done by every 
commoner of Siut from the best of his harvest. For he it is that 
takes the initiative in causing each of his cultivators to give it to 
this temple from the best of his holding. 

Then he said, " Lo ! ye know that when anything is given by 
any noble or by any commoner to the temple, of the best of his 
harvest, it is not pleasing unto him that it should be diminished. 
And no nomarch in his time sets at nought the sealed contracts 
made by another nomarch with the priests in their time. 

Moreover, this Northern barley belongs to the hour-priests of ' 
the temple, each for himself, i. e. to every priest who shall give to 
me this white loaf, and it shall not be assigned to those who are 
in their monthlv rotation, for this white loaf is given by them each 
man for himself/' 

Thfreupon they agrefd to it/ 

Third Contract. 

' Sealed Contract made by the nomarch, the chief priest 
Hapizefa, deceased, with the corporation of the temple. 

That there be given unto him bread and beer on the 18th day 
of the ist month of the season of Verdure, i. e. the day of the Uag 
feast. [Here follows a table of the amounts to be given by the 
different officials ] 

He giving unto them for it twenty-four temple-days of Mb 
property, his paternal estate, not of the property of the nomarch 
estate: 

To the chief priest, four days. 

To each one of them, two days. 

Then said he unto them, "Lo! a temple-day is ,£ v of the 
year : and if ye divide all the daily incomings of this temple in 
bread, beer and flesh meat, this makes *£ v of the bread and beer 
and all the incomings of this temple for each of these temple-days 
which I give unto you. 

Behold 1 it is my property, my paternal estate, it is not from 

vol. xiv. e 
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the nomarch estate, for I am the son of a priest, even as each 
of you. 

Behold! these days recur to every (successive) corporation of 
this temple that shall be, from the fact of their providing me with 
this bread and beer which they have given unto me." 

Thereupon they agreed to it.' 

The question of wills in early Egypt is now opened, if in a some- 
what informal manner, and the case is strong enough to demand 
thorough investigation, although unfortunately the materials for 
such an inquiry are but slight. The above translations and notes, 
imperfect as they must be in the present state of our knowledge 
of the language and customs of the country, may still serve to 
introduce the subject to students of legal history. 

F. Ll. Griffith. 
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PREFERENTIAL DEBTS OF RAILWAY RECEIVERS. 

IN a former number of this Review * the administration of 
American railways by receivers appointed during foreclosure 
suits was considered at some length. It was shown that the 
powers exercised by the courts through such officers are in some 
respects much more extensive than those of the mortgagor 
companies themselves, the accepted doctrine being that the lien 
of the mortgage may be postponed, not merely as regards the 
income, but even as regards the corpus of the estate, to any 
expenses which may be incurred during the receivership for the 
purpose of keeping up the business as a going concern. Some 
reference was also made to the still more remarkable displacement 
of legal rights which results from the enforcement of the rule that 
certain classes of the mortgagor's unsecured debts outstanding 
at the time the receiver is appointed may be accorded a like 
preference; but no attempt was made to develop this branch of 
the subject. That courts of equity have, in this instance, modified 
their usual practice is a fact which has impressed itself, by the 
teachings of a painful experience, upon the minds of a large 
number of European bondholders. No professional assistance is 
necessary to enable the timplicttas laicorum to appreciate the new 
rule in at least one of its aspects. The primary and immediate effect 
of its operation, the diversion of assets which, in the case of an 
ordinary estate, would belong absolutely to the mortgagees from 
the commencement of the receivership, is readily understood, and 
this circumstance is the less likely to be misapprehended as it 
affects a class of creditors whose security has usually exhibited 
a ' strange alacrity ' in shrinking, when its value has been sub- 
jected to the test of a judicial sale. But the true meaning and 
scope of the rule which produces these results is, we believe, very 
imperfectly realized, even by lawyers, anywhere outside the 
United States. It is hoped, therefore, that an analysis of the 
subject will be neither unwelcome, nor uninteresting, to the readers 
of this Review. 

The mortgage by which railway bonds are secured in the United 
States is almost invariably in the form of a trust-deed, by which 
the trustee takes a defeasible title to the whole property, real and 

1 Vol. iv. p. 300. 
E 2 
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personal, which belongs to the mortgagor at the time the instru- 
ment is executed, or which may thereafter be acquired by it for 
the purposes of its business. The provisions which comprehend 
the latter description of property are familiarly termed the ' after- 
acquired property clauses.' The income derived from operation 
of the railway is, as a general rule, specifically subjected to the 
lien. But the language of the instrument in this regard has no 
material bearing on the doctrine under discussion, for it is now 
well settled that the insertion of such words as * revenue, earnings, 
income, &c.,' does not in any way modify the common-law 
principle that the avails of mortgaged property belong to the 
mortgagor, while he is rightfully in possession 1 . The deed also 
contains clauses which confer upon the trustee the right to enter 
when the interest or principal of the bonded debt is in default, 
and either administer the estate for the benefit of the eesfuis que 
trust until the debt is paid off, or sell it outright. These powers 
of entry and sale are, it may be remarked in passing, unanimously 
held to be, as remedies, merely cumulative upon that right of 
foreclosure which is an inherent incident of every mortgage. This 
doctrine is of no small importance to individual bondholders, as 
it is usually provided that the more summary remedies shall be 
exercised only at the request of a majority of the bondholders, 
and, if the specific mention of these remedies were held to oust 
the courts of their ordinary jurisdiction, the minority would 
frequently be left without any means of enforcing their lien. 

If the subject-matter of such a deed were an ordinary estate, 
it is plain that the relations of the lienors and the unsecured 
creditors could not, upon any principle recognized by general 
equity jurisprudence, be affected by the form of the remedy which 
might be selected for the purpose of enforcing the mortgage, nor 
by the fact that a receiver might or might not be appointed at 
the instance of the petitioners. The priority of the mortgage 
lien would remain absolute as regards the corpus, whether the 
proceedings taken to realize the security were by way of fore- 
closure or under the powers reserved to the trustee; while, as 
regards the income, such priority would take effect from the 
moment any one, whether in the exercise of the specific contract 
rights or by the appointment of a court, became entitled to 
administer the property for the benefit of the mortgagee. These 
propositions are only partially true, where the mortgaged estate 
is a railway. The nature of the relief asked for has then a very 
material influence on the rights of the various parties in interest. 

A court of equity, in which suit is brought for the specific 

1 Oilman v. Illinois dc. Tel. Co., 91 U. S. 603. 
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enforcement of the trusts created for the benefit of the bondholder, 
does not consider itself at liberty to modify the operation of the 
deed. Its functions are limited to seeing that the trustee is duly 
put in possession, and administers the estate faithfully. Unsecured 
creditors, therefore, whose claims may be outstanding when the 
trustee takes or demands possession will be rigorously postponed 
to the bondholders, as to the income which subsequently accrues, 
and h fortiori as to the corpus l . 

If a foreclosure suit is instituted, and no receiver appointed, 
the rights of the bondholders remain the same as they were 
before the commencement of the proceedings. The priority of 
the mortgage stands good as to the corpus, and the mortgagor, 
being still left in full control of the property, may voluntarily 
devote any part of the income to the payment of unsecured debts, 
or may be compelled to do so by proceedings in invitum 2 . 

If the mortgagees not only foreclose, but ask for a receiver, an 
entirely different set of principles will come into play. Possession 
taken by a receiver in their behalf does not place them in the same 
advantageous position as the possession of the trustee. Neither 
as to the corpus, nor as to the income, will unsecured debts out- 
standing at the beginning of a receivership be postponed, in all 
cases and as a matter of course, to the lien-debt. How far courts 
of equity, in dealing with railways under such circumstances, have 
departed from their usual practice will be seen from the subjoined 
statement of the rules which are now regularly applied by the 
Federal and State Courts. They are formulated, as far as possible, 
in the words used by the judges themselves. 

' I. When a court of chancery is asked by railroad mortgagees 
to appoint a receiver of railroad property, pending proceedings for 
foreclosure, the court, in the exercise of a sound judicial discretion, 
may, as a condition of issuing the necessary order, impose such 
terms in reference to the payment from the income, during such 
receivership, of outstanding debts for labour, supplies, equipment, 
or permanent improvement of the mortgaged property as may 
under the circumstances of the particular case appear to be 
reasonable 3 . 

1 See Fosdick v. SchaU (1878), 99 U. S. 235. 

* Galveston Ac. Ry. Co. v. Cowdrey. 11 Wallace 459 ; Oilman v. IUinois Ac. TeL Co., 91 
TJ..S. 603 ; American Bridge Co. v. Heidelbach, 94 U. S. 798 ; Dow v. Memphis Ac. Ry. Co. r 
1 34 U. S. 65. Compare also the extract from Fosdick v. SchaU f p. 39 post. The statement 
which Judge Caldwell of the Eighth Federal Circuit recently made in a lecture, pub- 
lished in XXX. Am. Law Review (Bee p. 171), to the effect that unsecured debts, 
outstanding at the commencement of a foreclosure suit may always be paid in priority 
to the mortgage debt out of the proceeds of the sale, is certainly erroneous, for, as is 
shown below (p. 41), this preference is allowed only in exceptional cases, even when 
a receiver has been appointed. 

* Fosdick v. SchaU (1878), 99 U.S. 235, 251. Other debts not mentioned here, but 
entitled to a similar preference, are debts due to connecting lines growing out of an 
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' II. If no order for the payment of outstanding debts is made 
at the time when the receiver is appointed, the court may, at any 
time during the receivership, provide for the payment of any debts 
belonging to certain classes, which have been incurred within a 
reasonable period prior to the appointment of the receiver , . 

'III. If the court appointing the receiver considers that the 
non-payment of outstanding debts of certain classes will result 
in an absolute stoppage of the business of the railroad company, 
it may charge such debts upon the carpus of the estate 2 . 

'IV. If no order [for the payment of outstanding debts of the 
kind specified in Rule I] is made when the receiver is appointed, 
and it appears, in the progress of the cause, that bonded interest 
has been paid, additional equipment provided, or lasting and 
valuable improvements made, out of earnings which ought in 
equity to have been employed to keep down debts for labour, 
supplies, and the like, it is within the power of the court to use 
the income of the receivership to discharge obligations which, but 
for the diversion of funds, would have been paid in the ordinary 
course of business. This power is ordinarily confined to the 
appropriation of the income of the receivership, and the proceeds 
of the moneyed assets which have been taken from the company, 
but wherever it appears that the diversion has been for the purpose 
of defraying expenditures which have increased the total value 
of the property subject to the mortgage, the court is justified in 
effecting a restoration even out of the proceeds of the foreclosure 
sale 8 / 

interchange of business, and debts due for the occupation of leased lines, St. Louis 
Ac. Ry. Co. v. Cleveland Ac. Ry. Co. (1887), 125 U.S. 658. To the same effect, see 
MUtenberger v. Loganeport Ry. Co., an extract from which is given on p. 43 post 

1 Bumham v. Batten (1883% m U.S. 776. The period within which the claim of 
a creditor must have accrued to be entitled to preference under Rules I and II is 
not fixed by any rigid limitations. In the case just cited the claim was eleven 
months old, and the same court has approved the allowance of one which had been 
outstanding three years when the receiver was appointed, Hale v. Frost, 99 U.S. 
389. Upon the analogy of certain statutes, the judges who first undertook to prefer 
'back-claims,' fixed a limit of six months: [ScoU v. Clinton Ac. Ry. Co. (1876), 6 
Bissell 53] and the doctrine discussed in this article has, in consequence, come to be 
known among the profession as the * Six Months' Rule.' This term, however, is 
misleading, as is shown by the decisions referred to above, as well as many others.. 
It expresses the true doctrine merely to this extent, that, as it in the custom of 
railway companies in the United States to make up their balance sheets every half 
year, a creditor who allows his claims to run on for a longer period, without taking 
some active steps to enforce them, raises against himself a more or less strong pre- 
sumption of laches. But the remissness would apparently have to be of a very 
flagrant nature to preclude him from obtaining relief. Judge Caldwell in the 
article already referred to, suggests that the equitable right to have the debt paid 
out of the income should not be barred short of the time that would outlaw the debt 
under the Statute of Limitations. 

* MUtenberger v. Loganeport Ry. Co. (1882). The debts provided for are enumerated 
in the extract from this case, p. 43 post. 

* Foedick v. SchaU (1878), 99 U.S. 235, 254. The company is not bound to accumu- 
late out of the surplus earnings of any particular interest period a fund to meet 
possible contingencies that may arise in respect to operating expenses at some 
future date, St. Louis Ac. Ry. Co. v. Cleveland Ac. Ry. Co. (1887), Ia 5 U.S. 6*6, 675. 
Where there are several mortgages on the railroad, and the creditors secured by one 
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The effect of these rules is, in brief, that a court of equity, when 
it acquires control of a railway company's business, under circum- 
stance* which leave it free to deal with the rights of creditors according 
to its own peculiar conceptions of what is just, will act upon the 
theory, that one who lends money for the construction of 
the road 1 cannot, even by the reservation of an express lien, 
secure a priority which will prevail, absolutely and under all 
circumstances, against the claims of unsecured creditors who 
may afterwards contribute directly to the maintenance of the 
road as a going concern. To enable the English reader to under- 
stand the reasoning by which this somewhat startling theory 
is supported, it will be advisable in the first place to give a few 
extracts from the judgments of the Supreme Court of the United 
States, which, owing to the fact that, for jurisdictional reasons, by 
far the largest part of suits for the foreclosure of railway mortgages 
have come into the Federal Courts, is virtually the ultimate 
arbiter of questions arising out of the management of this kind 
of property by receivers. 

In Fosdiek v. Schall 2 , after an exhaustive argument by some of 
the ablest counsel in the United States, an elaborate and carefully 
worded opinion was prepared by Chief Justice Waite. The kernel 
of the judgment is the following passage: 'Railroad mortgages 
and the rights of railroad mortgagees are comparatively new in the 
history of judicial proceedings. They are peculiar in their character, 
and affect peculiar interests. The amounts involved are generally 
large, and the rights of the parties sometimes complicated and con- 
flicting. It rarely happens that a foreclosure is carried through to 
the end without some concessions by some parties from their strict 
legal rights, in order to secure advantages that could not otherwise 
be attained, and which it is supposed will operate for the general 
good of all who are interested. This results almost as a matter of 
necessity from the peculiar circumstances which surround such 
litigation. The business of all railroad companies is done to 
a greater or less extent on credit. This credit is longer or shorter 
as the necessities of the case require ; and when companies become 
pecuniarily embarrassed, it frequently happens that debts for labour, 

of these have alone profited by a diversion of the income to payments of bonded 
interest, or for permanent improvements, the unsecured creditors have no equity 
against the other secured creditors. 

1 So far as the writer knows, the effect of the doctrine of preferential debts upon 
the rights of holders of income bonds has never been directly determined. If the 
Hen was not restricted expressly to the surplus income left after operating expenses' 
were paid, it would be an interesting question whether such a restriction would 
not be implied, as it has been in the case of the bonds secured by a general lieu on 
all the property, including the income. 

• 99 U.S. 335, 351 1,1878). 
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supplies, equipment, and improvements, are permitted to accumu- 
late, in order that bonded interest may be paid, and a disastrous 
foreclosure postponed, if not altogether avoided. In this way the 
daily and monthly earnings which ordinarily should go to pay the 
daily and monthly expenses, are kept from those to whom in equity 
they belong, and used to pay the mortgage debt The income out 
of which the mortgagee is to be paid is the net income obtained 
by deducting from the gross earnings what is required for necessary 
operating and managing expenses, proper equipment, and useful 
improvements. Every railroad mortgagee in accepting his security 
impliedly agrees that the current debts made in the ordinary 
course of business shall be paid from the current receipts before he 
has any claim upon the income. If for the convenience of the 
moment something is taken from what may not improperly be 
called the current debt fund, and put into that which belongs to 
the mortgage creditors, it certainly is not inequitable for the court, 
when asked by the mortgagees to take possession of the future 
income and hold it for their benefit, to require, as a condition of 
such an order, that what is due from the earnings to the current 
debt fund shall be paid by the court from the future current 
receipts before anything derived from that source goes to the 
mortgagees. The mortgagee has strict rights which he may 
enforce in the ordinary way. If he asks no favours, he need grant 
none. But if he calls on a court of chancery to put forth its 
extraordinary powers and grant him purely equitable relief, he may 
with propriety be required to submit to the operation of a rule 
which always applies in such cases, and do equity in order to get 
equity. The appointment of a receiver is not a matter of strict 
right. Such an application always calls for the exercise of judicial 
discretion; and the chancellor should so mould his order that 
while favouring one, injustice shall not be done to another/ 

Four years later a new phase of the question presented itself. 
In Miltenberg&r v. Logansport Ry. Co.* 9 the judge who appointed 
the receiver, believing that there was imminent risk of an entire 
stoppage of the traffic if the claims of certain creditors were not 
paid, took upon himself to avert this calamity by authorizing the 
receiver to borrow money on the security of the corpus of the 
property, and declaring the loan to be a charge prior to the mort- 
gage. On appeal, the action was upheld, upon grounds thus stated 
in the opinion delivered by Mr. Justice Blatchford : ' Many cir- 
cumstances may exist which may make it necessary and indis- 
pensable to the business of the road and the preservation of the 
property, for the receiver to pay pre-existing debts of certain 

1 106U.S. 311 (1882). 
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classes, out of the earnings of the receivership, or even the corpus 
of the property, under the order of the court, with priority of lien. 
Yet the discretion to do so should be exercised with very great care. 
The payment of such debts stands, prima facie, on a different basis 
from the payment of claims under the receivership, while it may be 
brought within the principle of the latter by special circumstances. 
It is easy to see that the payment of unpaid debts for operating 
expenses, accrued within ninety days, due by a railroad company 
suddenly deprived of the control of its property, due to operatives 
in its employ, whose cessation from work simultaneously is to be 
deprecated, in the interests both of the property and of the public, 
and the payment of limited amounts due to other and connecting 
lines of road for materials and repairs, and for unpaid ticket and 
freight balances, the outcome of indispensable business relations, 
where a stoppage of such business relations would be a probable 
result — the general consequence involving largely, also, the interests 
and accommodation of traffic — may well place such payments in 
the category of payments to preserve the mortgaged property in 
a large sense, by maintaining the good will and integrity of the 
enterprise, and entitle them to be made a first lien. This view of 
the public interest in such a highway for public use as a railroad, 
as bearing on the maintenance and use of its franchises and property 
in the hands of a receiver, with a view to public convenience, was 
the subject of approval by this court in Barton v. Barbour V 

In the ensuing year the doctrine of Fosdick v. Schall received 
a final development, and it was in effect declared that the court 
which appoints a receiver should stand in the shoes of the mort- 
gagor company itself for all purposes, and, so far as the payment 
of outstanding obligations for operating expenses was concerned, 
should deal with them precisely as the debtor itself would, or, at 
least, ought to have done, if it had remained in control of the 
property. * The business of a railroad,' said ' Chief Justice Waite 
in delivering the opinion in Burnham v. Bowen 2 , ( should be treated 
by a court of equity as a going concern, not to be embarrassed by 
any unnecessary interference with the relations of those who are 
engaged in, or are affected by it. Hence when a court of chancery, 
in enforcing the rights of mortgage-creditors, takes possession of 
a mortgaged railroad, and thus deprives the company of the power 
of receiving any further earnings, it ought to do what the company 
would have been bound to do if it had remained in possession, that 
is to say, pay out of what it received from earnings all the debts 
which, in equity and good conscience, may properly be termed the 

1 104 U.S. 1 36. 3 111 U.S. 776 (1JB83), at p. 780. 
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debts of the income, before it is applied in any way to the use of 
the mortgagees.' 

These three passages exhibit the doctrine of ' preferential debts/ 
as they are now commonly termed, as the outcome of two entirely dis- 
tinct ideas \ One is that, in equity, the bondholders have no right 
to any part of the income, except the surplus which may remain 
after those debts have been paid. The other is that a court of equity, 
which undertakes to manage a railway, will act on the hypothesis 
that it has the power so to dispose of the various assets under its 
control, as to ensure that the road shall be kept in active operation 
for the benefit of the public, and that the strict legal rights of the 
bondholders, whether as regards the income or the corpus, must, if 
the necessity should arise, give way to this paramount consideration. 

That the use which has been made of these ideas is 'a new 
departure,' as it was bluntly styled by a State Court which 
followed Fotdick v. Schall with a good deal of reluctance 2 , must, we 
think, be conceded. It is sufficiently obvious that, in treating the 
application of the income of the receivership to pre-existing debts 
as a mere adjustment of accounts, or referring such application to 
the preservative powers which a chancellor possesses in regard to 
a sequestrated estate, the courts are simply rendering to the prin- 
ciple of continuity that formal homage which, according to the 
traditions of Anglo-American jurisprudence, should be the decorous 
concomitant of any specially heroic feat of judicial legislation. 
The phraseology and the doctrines to which it applies are familiar ; 
but the meaning here ascribed to them is entirely without pre- 
cedent. Nor, it is conceived, can any other view be taken of the 
curious machinery of the imposition of conditions by which the 
equity of preferred debts is commonly worked out. The theory 
that, as a request for a receiver is an appeal to the discretionary 
powers of a chancellor, he may, for this reason, refuse to do equity 
by appointing such an officer, unless the petitioner will also do 
equity by allowing the income to be applied to the payment of 
outstanding debts, seems to have no more solid foundation than 
certain ambiguities of terminology. It compels us, in the first 
place, to attach to the word 'discretion' a meaning entirely 
different from that which it commonly bears, when used in relation 

1 So far as appears from the report, the case of Mtitenberger v. Logansport By. Co., 
supr., was decided without any reference whatever to Fosdick v. Schall, though it may 
of course have been noticed by counsel in arguments of which no mention is made. 
Unless the absence of a connecting link between the two cases is to be explained in 
this fashion, it would seem to indicate that the second one must have been intended 
to illustrate an entirely independent theory, or rather perhaps, as we will attempt 
to show below, an essentially different application of a fundamental theory which 
underlies them both. 

* \fiUiamson v. Washington City &c. By. Co., 33 G rat tan (Virginia), 624. 
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to the appointment of a receiver. The power of the court in such 
a case is ' discretionary ' merely in the sense that it may exercise 
its judgment in determining whether the danger to the fund which 
it is Bought to sequestrate is so extreme as to justify such a strong 
measure as taking it out of the control of the owner *. It would, 
we imagine, be impossible to find any precedent, outside the line of 
cases we are considering, which sustains the view that the enforce- 
ment of a fundamental principle of equity is an exercise of the 
discretionary powers of a chancellor. In the second place, the 
peculiar construction placed upon the maxim which is assumed to 
guide the action of the court seems to be equally destitute of 
authority. As it has commonly been applied, it merely precludes 
the plaintiff from obtaining equity, unless he consents to do equity 
to the defendant in respect to the subject-matter of the suit. Until 
it was used as an instrument to coerce bondholders into the sur- 
render of their legal rights, no one ever supposed that it would 
justify a court in declaring that the relief asked for would be 
refused, unless equity was done to some third person having interests 
adverse to those of the plaintiff 2 . Not the least singular aspect of 
the matter is that the courts still cling to a form of procedure so 
open to exception, when their own rulings show that it is no longer 
necessary for securing the equities of the favoured creditors. Under 
the decision in Bumham v. Bowen, supr., it is plain that, for all 
practical purposes, a petition for a receiver is a waiver by the bond- 
holders of their technical rights, in consideration of their obtaining 
the advantages of a judicial control of the estate on which they 
have a lien. The idea that there is any importance in subjecting 
them to conditions at the commencement of the receivership is 
totally inconsistent with the rule that an order to pay pre-existing 
debts may be made at any time during the receivership. 

Another conception of the rationale of the doctrine as to preferen- 
tial debts, which is not referred to in the passages quoted above, 
but which has emerged in several cases, must also be ascribed to 
the same anxiety to seem to be standing on the ancient paths, even 
when the deviation is most complete. It has been argued that 
bondholders who do not exercise their right of entry under the 
trust-deed within a reasonable period after a breach of its conditions 
are equitably estopped to deny that the mortgagor company, during 
the time it was allowed to remain in possession, was their agent 
for the purpose of procuring the needful labour and supplies for the 

1 Kerr on Receivers, p. 3 ; Beach on Receivers, § 5 ; High on Receivers, § 7. 

* This objection was pointed out by Judge Cofer of the Kentucky Court of Appeals 
in an able dissenting opinion which he delivered in Douglas v. dine (1877), 13 Bush 
699. His arguments remain unanswered, and, as we venture to think, unanswer- 
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maintenance of the road 1 . It would, however, seem to be im~ 
possible to effect, along this line, any real rapprochement between 
equity jurisprudence, as ordinarily administered, and the peculiar 
doctrine now under discussion. At the most, an estoppel could 
only arise in the limited class of cases in which the conduct of 
the lienors has been positively calculated to mislead the unsecured 
creditors in some way. But the fatal objection to the theory is that, 
although delay in enforcing legal rights may sometimes prevent the 
successful pursuit of those rights in a court of equity, this rule has 
never been so construed as to furnish any warrant for the position, 
that the rights of one creditor may be modified as a direct result of 
the remissness of another creditor in pressing his claims against the 
common debtor. That such a case falls within the scope of the 
principle of estoppel is a conception fully as novel, and as much 
in need of support, as the doctrine in aid of which it has been 
vouched. 

Assuming, therefore, that we really have to deal with a doctrine 
which has hitherto been alien to equity jurisprudence, we may pro- 
ceed to inquire, whether it can make good its title to juridical 
naturalization by some better credentials than the external drapings 
of familiar terminology with which the courts have undertaken to 
disguise its foreign origin. 

From the passages quoted above it is evident that both the 
unconscientious ness of either paying or receiving the bonded interest 
before the operating expenses are provided for, and the preservative 
powers of the court to keep the road in operation, even if that 
should involve the sacrifice of the strict legal rights of the bond- 
holders under the mortgage contract, are intended to rest upon 
the theory that the business carried on by a railway company 
is, in certain essential features, unlike other kinds of business. 
The differentiating factors may apparently be reduced to two. 

1 This theory seems to have first made its appearance in an unreported case, Clack 
t. WUiiamsport Ry. Co. (1873), decided by Mr. Justice Strong of the Supreme Court of 
the United States, while he was on the bench of the State of Pennsylvania. It has 
been countenanced to a greater or less extent in the following cases :— Duncan v. 
Trustees (1876), 3 Central Law Journal 579 ; 9 Am. By. Rep. 386 ; Douglas v. dine 
(1*77), 12 Bush (Kentucky) 699 ; 18 Am. By. Bep. 273; Williamson v. Washington 
City Ry. Co., 33 G rattan (Virginia) 624; Dow v. Memphis Ac. Ry. Co., 20 Fed. Bep. 267 ; 
Hiles v. Case (1880), 9 Bissell 549 ; Skiddy v. Atlantic Ac. R. R. Co. (1879), 3 Hughes 
320. The Supreme Court of the United States has never formally approved it in its 
undiluted form, but has gone so far as to mention delay in entering as a circum- 
stance which, in an aggravated case, would strengthen the equities of preferred 
creditors, Union T. Co. v. Southern (1883), 107 U.S. 591 ; Morgans Ac Co. v. Texas Centr. 
Ry. Co. t 137 U. S. 197. See also to the same effect, Blair v. St. Louis &c. Ry. Co., 22 Fed. 
Bep. 47 1 . The conception of such an agency has been recently combated by one of the 
Federal Circuit Judges in Farmers' L. A T. Co. v. Vicksburg Ac. Ry. Co., 33 Fed. Bep. 
778, and its weakness very effectively exposed. It has also been emphatically 
disapproved in Farmers* L. A 7. Co. v. Chicago Ac. Ry. Co. (Fed. Bep., 1889), 8 By. 
& Corp. L. J. 



Jan. 1898.] Preferential Debts of Railway Receivers. 61 

The first is that a railway is, to a very large extent, operated upon 
credit, regularly allowed to run considerable periods, and that this 
credit is given not so much in reliance on the general assets of the 
company as upon the current income. The second is that a railway 
company is a quasi-public corporation, in the performance of whose 
functions the community, as a whole, is directly interested. That 
these considerations are, as grounds for modifying legal rights, of 
very different importance will hardly be disputed. As to the first, 
it is enough to point out that the system of giving and receiving 
credit is a characteristic of many other concerns besides railways, 
and that the owners of such concerns are, like railway companies, 
apt to lie in arrear with current expenses, when a long-threatened 
insolvency overtakes them. It is not easy to see, therefore, upon 
what satisfactory ground it can be held that a railway occupied 
a position so unique in this respect that what, in the case of other 
establishments, is regarded as merely a commendable observance of 
a sound principle of business ethics, viz. that current expenses 
ought to be paid out of current income, should be raised in this one 
instance to the dignity of an equitable rule, paramount even to 
legal rights expressly contracted for. That the public interest in 
the continued operation of a railway is a much weightier reason 
for administering it on peculiar principles may be more readily 
conceded. The English reader should remember that this is a 
consideration which appeals with special force to American judges 
who have, in other connexions, been accustomed to accentuate the 
difference between semi-public and purely private corporations 1 . 
It seems, in fact, to be an unavoidable conclusion that, if we are 
compelled to take one or other of these characteristics of a railroad 
company as a foundation for the doctrine of preferential debts, the 
latter is alone adequate to bear the weight to be placed upon it* 
For this view we have the high authority of one of the most 
distinguished members of the Supreme Court of the United States, 
who has of late been much talked of on both Bides of the Atlantic 
in his capacity of President of the Venezuela Boundary Commission 8 . 
But a more correct apprehension of the doctrine will, it is conceived, 

1 An illustration of this attitude which has some bearing on the present dis- 
cussion is the emphatic declaration of one of the Federal Circuit judges that, even 
if the interests of stockholders, bondholders, or general creditors are sacrificed, 
4 every dollar of the earnings of a road must be applied to keep up its maximum 
efficiency, as required by the political power which created it/ Talcoit v. Totdnship of 
Pine Qrove (1872), 1 Flippin 145. 

■ ' Underlying the rule which the Supreme Court of the United States has laid 
down with respect to the payment of prior unsecured debts recently accrued runs 
the thought that a railroad corporation owes a duty to the public which has given 
it its franchise and enabled it to construct its road— the duty of operating that 
road for the benefit of the public/ Central T. Co. v. Wabash By. Co., 33 Fed. Rep. 863, 
per Brewen J. 
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be obtained by taking into account both of the differentiating 
factors upon which stress has been laid. In other words, the extent 
to which credit enters into the business of a railway company 
explains why the public interest in that business is permitted in this 
instance to modify strict legal rights. If each of the factors is 
given its proper weight, the rationale of the doctrine may be stated 
in something like these terms: The duty of the bondholders to 
yield in certain cases to the unsecured creditors depends upon the 
principle that the non-payment of outstanding debts for operating 
expenses would create, under the peculiar circumstances, a more 
than usually imminent risk of a cessation of traffic, and that the 
detriment which the public would suffer from the actual occurrence 
of such a calamity renders it unconscientious for them to ask the 
court to take any dangerous chances by leaving such debts unpaid. 
We have not found any judicial statement of principles which takes 
this precise form, but some such conception seems to be necessary 
to explain the conclusion at which the Supreme Court of the United 
States has arrived in regard to the question whether a railway is 
the only concern to which the doctrine of preferential debts is 
applicable. It was held in Wood v. Guarantee Trust Co. l that the 
unsecured creditors of a water company were not entitled to any 
special priority, and it was remarked significantly, though with 
a rather tantalizing lack of plain-spokenness, that such priority had 
never been accorded except in the case of a railway company. As 
a water company bears the most distinctive and characteristic of 
all the indicia of a quasi-public corporation — the right to acquire 
property by proceedings in eminent domain 2 — and that part of 
the community which it serves is at least as strongly interested 
in the continued and successful performance of its functions as 
are the persons who use a railway, the only construction 
apparently which can be placed upon this decision is, that the 
applicability of the doctrine of preferential debts was denied in 
this instance because the clientele of such a company is practically 
a constant quantity, which would be very slightly, if at all, affected 
by any action which a disappointed creditor might, in the exercise 
of his legal rights, be able to take. A concern of this sort may 
reasonably be placed in a different class from one which is depen- 
dent for its prosperity on the ability of those conducting it to meet 
promptly and without interruption the requirements of a continually 

1 128 U.S. 416(1888). 

* It seems that the existence or non-existence of the power to acquire property by 
proceedings in eminent domain is, so far as it goes, a crucial test of the character of 
a corporation as a public or private body. On this ground it has been held that the 
doctrine of preferential debts has no application to a company which is a common 
carrier by water, Bound v. South Carolina Ry. Co.. 50 Fed. Rep. 312. 
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fluctuating body of customers, the loss of whose patronage even for 
a brief period may cause irreparable damage. This view receives 
a negative support from a ruling of the New York Court of Appeals, 
denying that the general creditors of a hotel company are within 
the purview of the doctrine 1 . In this case there was the same 
probability of irremediable injury to the business, if it were 
temporarily thrown out of gear, as there would have been in the 
case of a railway. But, as the company was in no sense a quasi- 
public corporation, one of the essential prerequisites to the applica- 
tion of the doctrine was wholly lacking 2 . 

The most salient defect of the doctrine which the courts have 
thus raised upon this foundation of the public interest is that it 
either goes too far or not far enough. Every reason which, from 
this point of view, may avail in favour of the creditors who have 
helped to keep a railway in operation should logically avail in favour 
of the creditors who have helped to construct it. Yet the authorities 
are unanimous in laying down the rule that creditors who have fur- 
nished labour and supplies while a railway is building have no special 
claim upon a court of equity 8 . The public, it seems, have no direct 
interest in the welfare of the railway organism until it becomes a 
living creature — a theory for which it would be hard to find any 
rational basis. It sounds, in fact, perilously like a grotesque legal per- 
version of a famous remark of Napoleon's — as who should say, the 
woman who has borne many children deserves well of her country, 
but the woman who has nursed many children deserves still better. 

The want of homogeneity in the doctrine produced by this 
cardinal inconsistency has been still further aggravated by the fact 
that, even Within the arbitrary limits to which the doctrine has 
been thus confined, the courts have shrunk from carrying to its 
logical conclusions their theory of the public interest. On general 
principles, it is apparent that claims for damages for a tort or 
a breach of contract should be placed outside the favoured class, for 
they certainly do not represent anything given or done for the 
purpose of keeping up the road as a going concern. The weight of 

1 Raht v. jLUrd (iS??\ 106 N. Y. 423. 

* In a case decided before Wood v. Guarantee T. Co., supr., it was held that the 
unsecured creditors of a gas company were entitled to the same priority as those of 
a railway company, Beyburn ▼. Consumers Gas Co. (1887), 29 Fed. Rep. 561. But since 
the ruling of the Supreme Court of the United States as to a water company, this 
ruling cannot be regarded as good law. It has been expressly repudiated in 
Tennessee, Hunt v. Memphis Gaslight Co. (1895^, 31 South- Western Rep. 1006. 
There is of course still less justification for placing manufacturing and mining 
companies on the same footing as a railway company, Laughlin ▼. United States Rotting 
Stock Co. (1894), 64 Fed. Rep. 25 ; Hooper v. Central T. Co. (Maryland, 1895), 32 Atlantic 
R«P- 505; Merchants Bank v. Moore (Alabama), 17 Southern Rep. 705 ; Seventh Not 
Bank v. Shenandoah do. Co. (1887), 35 Fed. Rep. 436 ; Snivetey v. Loomia Cool Co. (1895), 
69 Fed. Rep. 204. 

* Pittsburg Steel Co. v. Porter, 120 U. S. 649 ; Wood v. Guarantee T. Co., 128 U.S. 416; 
Fogg v. Blair, 133 U. S. 534 ; Toledo Ac. Ry. Co. v. Hamilton, 134 U. 8. 296. 
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•direct authority is in favour of the view, and it is also in conson- 
ance with the spirit, if not the letter, of a recent ruling by the 
Supreme Court of the United States l . On the other hand, it would 
also seem, on general principles, that all creditors whose services or 
supplies have enabled the company to discharge its duties to the 
community should be entitled to priority. This undoubtedly is the 
construction which would naturally be placed on the passage 
quoted above from Fosdick v. SchalL But the scope of that decision 
has been greatly narrowed by a recent ruling of the same court, the 
effect of which is that the question whether a creditor can avail 
himself of the benefits of the theory that the community at large 
has an interest in the continued operation of the road is to be 
determined by ascertaining to which part of the corporate assets he 
intended to look for the payment of his claim. If his reliance was 
on the personal credit of the company, he will obtain no pre- 
ference; if on the current income, his demand will be paid out 
of the current income of the receivership before any part of it is 
turned over to the bondholders 2 . 

This limitation of the doctrine was doubtless introduced as the 
readiest means of escaping the too drastic operation of the rules 
originally propounded. Giving credit to one of two funds belonging 
to a single debtor may not improperly be allowed to create rights 
against that fund similar to those which arise from giving credit to 
one debtor rather than another. It is obvious, however, that by 
this modification of their main theory the court has opened th£ 
door to some curious difficulties. We have seen that the public 

1 That claims for breach of contract are not preferred, see Olyphant v. St. Louis Ac. 
Co. (1886), a8 Fed. Rep. 729 ; Central T. Co. v. Wabash Ac. Ry. Co., 3a Fed. Rep. 566. 
To the same effect, in regard to claims arising out of tort?, see Central T. Co. v. 
Wabash Ac. Ry. Co. (1886), 28 Fed. Rep. 871 ; Farmers 9 L. A T. Co. v. Green Bay Ac. Ry. 
Co. (1891), 45 Fed. Rep. 664 ; &L Louis Ac Ry. Co. v. Riley (Circuit Court of Appeal), 
70 Fed. Rep. 32. The doctrine of the last three cases, on the other hand, is rejected 
in Farmers' L. A T. Co. v. Vicksburg Ac. Ry. Co., 33 Fed. Rep. 778 ; Doto v. Memphis Ac Ry. Co. 9 
20 Fed. Rep. 26 ; Farmers* L. A T. Co. v. Northern Paa Ry. Co., 71 Fed. Rep. 245 ; but 
these decisions can scarcely be sustained in view of the rulings of the Supreme 
Court of the United States, which has never preferred claims of this class, and has 
expressly declared that no preference can be accorded to any debts but those which 
it has itself placed on the favoured list. This statement of opinion is necessarily 
conclusive against the view that claims for torts are a prior charge on the assets, at 
least so far as the Federal Courts are concerned ; see Kneeland v. American L. AT. Co. 
(1890), 136 U.S. 89. 

8 Circumstances which have been held by the Supreme Court of the United 
States to indicate a reliance on the personal credit of the company, and not on 
' the possible order of a court which might appoint a receiver/ are (1) the insertion 
of a provision in an express contract of sale that the subject-matter may be taken 
back in case the vendee defaults in paying interest on the mortgage bonds ; (2) 
the relations between the officers of a vendor corporation and those of a vendee 
railway company, from which it may be inferred that the former had full notice 
of the financial condition of the latter, Thomas v. Western Ac Car. Co^ 149 U S. 95. 
Why a creditor who is better acquainted than the others with the true position of 
the common debtor should be held to have relied on that part of the assets which 
are the most difficult to get at, is not very apparent, and has not been explained. 
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interest in the operation of a railway will, in extreme cases, justify 
a judge in declaring a loan of money required for. the payment of 
certain pressing debts to be a paramount charge on the corpus of 
the estate. A case might easily arise in which there would be the 
clearest possible proof that the holder of a claim in regard to which 
this power might be exercised had trusted to the general personal 
responsibility of the company. Under such circumstances the 
question presents itself, which rule is to give way, if the creditor is 
in such a commanding position that by enforcing his rights he can 
suspend the operation of the road 1 For example, the case last 
cited is to the effect that one who sells rolling-stock for a price 
payable in instalments and reserves the right of resuming possession 
of the property in a certain contingency is not entitled to any pre- 
ference. We have only to suppose, then, that such a creditor owns 
the whole or most of the rolling-stock in use on the road — surely 
not an extravagant supposition — and that the contingency speci- 
fied in the contract has occurred before the appointment of the 
receiver. Clearly, if the creditor chose to enforce his contract rights, 
there would be no alternative but to make it a prior lien on the 
corpus, for under the doctrine of Miltenberger v. Logansport Railway 
Co., supr., the trains must, at all costs, be kept moving. It would 
be a stretch of refinement to say that a receiver may escape from 
this dilemma by procuring the necessary supplies from other 
sources. For practical purposes it is a wholly unwarrantable 
assumption that any large quantity of rolling-stock may be pro- 
cured at short notice. It follows, therefore, that a creditor who, 
according to one theory of his rights, would obtain no preference 
even as to the income, might according to another theory be able, 
under circumstances readily conceivable, to secure a priority as to 
the corpus itself — a singular clashing of principles which goes to prove 
that public interest, like public policy, ( is a very unruly horse ' '. 
The spectacle of a chancellor paying the debts of an insolvent 
estate for reasons resembling those which induce an individual 
debtor to pay the most importunate dues first, is not exactly 
edifying, and may even set one thinking about Mr. Gladstone's 
philosophically correct, but singularly ill-timed, remark that* the 
Holloway Gaol outrage 'drew attention' to the grievances of 
Ireland. This is not a wholly fanciful parallel, for the New York 
Court of Appeals has, in sober earnest, been obliged to overrule the 
action of a subordinate judge in charging as a first lien upon the 
corpus of the estate of a hotel company the claims of labourers who 
had threatened to destroy the property if the receiver refused their 

1 Burrough J. in Richardson v. MeUish (1824), a Bing. 339, 35a, 27 R. R. 603, 6aa. 
VOL. XIV. P 
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demands \ The court, while relying mainly on the fact that such 
a company is nQt a public corporation, significantly remarked that 
it should not have been assumed that the civil authorities were 
incapable of protecting the property from outrage. Under this 
particular set of circumstances a court which was administering 
a railway would perhaps deem itself justified in refusing to give 
way to pressure. At all events the supposition that the duty of 
the State to safeguard the property of citizens from destruction by 
a lawless mob seems to be peculiarly pertinent in a case in which 
the State itself is directly interested. But even if the doctrine as to 
the preservative functions of a court were held to be superseded in 
this instance by more imperative reasons of public policy, the main 
objection indicated above still holds good. There is no way of 
evading the dilemma that, by perfectly legitimate pressure, a creditor 
may force the court to choose between the abandonment of its 
functions as a dispenser of equity, as between the parties to the 
suit, and its functions as a custodian of the interests of the com- 
munity at large. 

It is difficult to resist the conclusion that even the most indulgent 
theory which it is possible to accept as to judicial legislation is not 
an adequate justification for promulgating a doctrine of such 
extremely narrow scope that it has no application to any insolvent 
estates except those of one particular kind of common carriers, 
and to these only when a special form of relief is asked for. The 
fact that the courts, in feeling their way to a collection of definite 
rules which should embody the general principles involved in the 
doctrine, and at the same time not infringe contract rights to an 
unwarrantable extent, have found it necessary to introduce re- 
strictions and qualifications which lead to such anomalous results 
as those indicated in the foregoing remarks, certainly does not 
make it all easier to admit that they have acted within their 
legitimate powers. To put the matter in another form, it is sub- 
mitted that in spite of the complacent assertion to the contrary 
made by the Supreme Court of the United States in Fo%dick v. Schall, 
supr., the preference of unsecured debts for the reasons assigned is 
not an application of old principles to new circumstances, but an 
application of principles which have never been recognized at all 
as a ground of equitable relief. Granting that what the bond- 
holders have been compelled to do, in paying all debts ordinarily 
payable out of income, is only what every prudent and fair-minded 
man would have done voluntarily, it can scarcely be disputed that, 
ill-defined as is the boundary between the domains of ethics and 
jurisprudence, the rule of conduct thus enforced belongs to the 

1 Raht v. AttrU (1877), 106 N. Y. 433. 
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category of those which do not warrant judicial action until they 
have been impressed with a statutory stamp. Nor is it by any 
means self-evident that, because a railway company discharges 
certain public functions, the courts should have undertaken, proprio 
motu, to adjust the rights of its creditors in such a manner as to 
minimize the risk of a stoppage of the traffic. Indeed, so far as 
analogy and usage may avail as arguments, there would seem to 
be solid reasons in favour of the presumption, that it is precisely 
under such circumstances as these that the proper law-making 
body should alone undertake to declare the will of the community 
whose interests are to be protected. 

But when every objection on technical grounds has been made, 
it still remains indisputable, that ' the ends of justice have, on the 
whole, been promoted by the doctrine of preferential debts V This 
is no slight praise. A judicial paternalism which enforces a sound 
business morality, and in the long run is beneficial to the only parties 
whose contract rights it invades, can scarcely be stigmatized as 
a very dangerous usurpation of legislative functions. 

C. B. Labatt. 

1 Farmers? L. A T. Co. v. Kansas City &c. By. Co. (1893% 53 Fed. Rep. 18a. This way 
of looking at the doctrine would place it on pretty much the same ultra-legal grounds 
as that ' humane practice ' of paying the arrears of the wages of clerks and servants 
which prevailed in bankruptcy proceedings before it was sanctioned by statute, 
Thomas v. Williams (1834), 1 Ad. & £. at p. 690, per Lord Denman. 

One of the most crying evils incident to mortgage foreclosures prior to the adoption 
of the doctrine of preferential debts was the facility with which they could be 
manipulated for the purpose of repudiating the unsecured debts of the companies, 
while the mortgagees preserved their lien unimpaired. The stockholders would 
arrange with some friendly bondholder to institute a foreclosure suit, and the 
property would be bought in by a committee representing both the stockholders 
and bondholders, as individuals. The latter would then organize a new company, 
distributing the various interests according to the priorities existing before the sale, 
and proceed to operate the road. Under this arrangement it is easy to see that the 
unsecured creditors would be usually left without any means of obtaining satis- 
faction, the proceeds of the sale being in most instances a merely nominal sum for 
want of any really competitive bidding, and therefore very unlikely to yield any 
surplus over and above the amount of the lien debts. The proceedings, in short, were 
for all practical purposes a bankruptcy fraudulent as to one class of creditors, yet so 
carried through as to give no opportunity for attacking them on the ground of fraud. 
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STATUTORY RULES AND ORDERS. 

THE difficulties in the way of simplifying and consolidating the 
Statutes do not affect the like treatment of the Rules and 
Orders. The Statutes can be dealt with only in the parliamentary 
arena, and legal bills are at the mercy of every party storm and 
even of the enterprising private member ; they may be blocked, 
they may be talked out, or they may survive only to fall in the 
annual massacre of innocents which heralds the close of the session. 
But the Rules and Orders are remote from such catastrophes ; 
they belong to department-land, where the politicians cease from 
troubling and the permanent officials are — sometimes— at rest. 

Under such favourable conditions it is not a little strange that 
for years past the Orders (as for shortness this whole class may be 
called) were heaped upon one another in unregulated confusion, 
that there was no convenient publication of them and that some 
were accessible only in the pages of expensive text-books, that 
there was little or no attempt at consolidation, and that the first 
satisfactory index was not issued until 1891. That this has been 
since enlarged, that the public general Orders are now issued like 
the Statutes, and that those previous to 1890 have been re-issued in 
a revised edition are matters of recent history, for which the thanks 
both of the profession and the public are due to the Statute Law 
Committee, and particularly to Mr. Pulling and his coadjutors. The 
more their work is examined the better will the magnitude of it 
and the success with which it has been conducted be appreciated. 

That the difficulties of this work as well as of reference generally 
are unduly increased by the state in which many of the Orders are 
issued by the departments is hardly open to doubt, and several 
reforms in this respect may be here suggested. 

Every Order, at least every public and general one, should have a 
short title. In some cases this is now given, but the practice should be 
extended to all the Orders which are reprinted in the official volumes. 

In every Order there should be set out, either in the heading or 
the preamble, not only the Act or Acts, but the particular section 
or sections under which it is made. This also is necessary for 
satisfactory reference ; it is commonly done, but it is often omitted, 
and the mere general reference is particularly unsatisfactory when 
(as in Orders 415 and 549 of 1896) the Act referred to has more than 
700 sections, or when (as in 449 and 566 of the same year) several 
Acts are mentioned, in some cases by their collective title alone. 
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It may be added that in any republication of existing Orders the 
Statute Law Committee should be empowered both to remedy such 
defects in them and to number those of each year consecutively like 
the current issues. 

In almost every department a thorough revision of the Orders 
is necessary, eliminating what is obsolete and consolidating what 
should be retained. Not the least valuable feature of the present 
collation of the Orders is the facility which it gives for simplifica- 
tion and consolidation, and it has been already mentioned that the 
principal difficulties which hinder the consolidation of the Statutes 
do not affect that of the Orders. Together with this, all existing 
Orders made under sections which have been repealed and re-enacted 
in a later Act should be repealed and re-issued under the present 
empowering section or sections. 

The last proposal suggests a reform within the province of the 
Legislature. The Orders should be kept homogeneous with the 
Statutes under which they are made, and whenever these Statutes 
are repealed and re-enacted in a consolidating Act, the Orders 
made under them should be included in the repeal, and the coming 
into operation of the new Act should be delayed sufficiently for the 
rule-making authorities to revise and reissue the Orders under the 
new sections in the interim, so that when the old Acts and Orders 
expire the new may come into force together. This course has 
already been provided for by section 37 of the Interpretation Act, 
1889, and further facilities for provisional rules have been given by 
the Rules Publication Act, 1893; but these have been generally 
neglected, and the legislative practice has been to specifically save 
the Orders from the general repeal, thus increasing the difficulties 
both of reference and of construction, and making, so far as the 
Orders are concerned, the previous confusion worse confounded. 
Perhaps the worst instance of this defect in consolidation is the 
Merchant Shipping Act, 1894, which, though it did not come into 
operation for nearly six months after it was passed, exempted from 
repeal all the Orders made under the repealed Acts — Orders which 
number several score and which, even apart from the consequent 
complication of reference, stand in urgent need of revision. 

With the suggested work thoroughly carried out, the chief reason 
for arranging and printing the Oiglers in groups would disappear, 
and they might, like the Statutes, be printed simply in chronological 
order, a course which would save time and trouble, would make sub- 
sequent volumes continuous with the preceding ones, would obviate 
the necessity of rearrangement in revised editions, and would greatly 
facilitate the whole work of indexing, for the Orders might then, like 
the Statutes, be indexed on the basis of year and number alone. 
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Under such conditions the beet form of index would probably be 
one based on the empowering Statutes in chronological order, 
supplemented by a table of subject- references, the Chronological, 
Departmental, and "Repeal Tables, together with the classified 
Appendices, remaining substantially as at present. To show the 
form which the Index Table and the Reference Table might take, 
a scheme setting out certain Orders of 1896 is appended to this 
paper. When an Order is issued under several Acts or sections the 
genera] rule would, of course, be to enter it under the principal 
one and to cross-reference it under the others. 

Not only would an index thus compiled lend itself easily to 
future editions, but in several ways the work of the indexer would 
be simplified, and the index, being independent of volume and page 
references, might be a continuous compilation throughout each 
year. At present there is no satisfactory index to the intricate 
mass of this indirect legislation for each year till some time after the 
year has expired, but with, the index compiled as suggested it might 
keep pace with the issue of the Orders, and might be published 
quarterly or even monthly, each part incorporating and superseding 
the previous one, and the final one being reproduced as the index 
to the annual volume. And it may be suggested that these indexes 
might refer to the Statutes of the year also, the final parts as regards 
the Statutes practically corresponding with the index to the annual 
volume of these. 

The Prerogative Orders form what is practically a separate 
series, and the index to them is naturally of a classified character, 
supplemented by an alphabetical reference table. These Orders 
also might be numbered consecutively as regards each year so as to 
facilitate short reference, and in any republication it would pro- 
bably be well to have them all arranged in chronological order in 
a separate volume. 

Such revision as is here suggested would prepare the way for 
a new edition of the Orders. It may seem rather early to speak of 
such a thing before the revised edition of those previous to 1890 
has been out a year, but already the subsequent ones exceed these 
eight volumes in bulk, and it needs but a glance through the whole 
to learn both the necessity for such a work and the comparative 
ease with which it could now Ijp done. It seems probable that the 
second revised edition of the Statutes will be brought down to date 
by the beginning of the next century ; the simplification of the 
Orders might well be carried through before that, and a new edition 
of these issued about the same time. 

J. Dundas White. 
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INDEX TABLE. 

67 A 58 Viot. o. 80 (Finance Aot, 1894). 

a. 20. Application to British Possessions : — 
1896 (574) Barbados. 
1896 (55) British Guiana. 
1896 (959) Ontario. 

67 A 68 Viot. o. 60 (Merchant Shipping Aot, 1804). 

a. 65. Prescribing of new Registry Forms : — 

1896 (350) List of prescribed Forms. 
a, 84. Acceptance of Foreign certificates of tonnage : — 

1896 (56) Ships of German Empire. 
a. 418. Regulations for Preventing Collisions at Sea : — 

1896 (1082 ; Schedule I) Regulations for Preventing Collisions at Ssm. 
a, 434. Rules as to signals of distress : — 

1896 (108a ; Schedule II) Rules as to Signals of Distress. 
a. 448. Regulations as to load-line : — 

1896 (549) Load-Line Regulations. 

50 & 60 Viot. o. 16 (Agricultural Rates Aot, 1806). 

as. 4, 6, 0. Various powers as to Orders : — 
1896 (711) Agricultural Rates Order. 

50 A 60 Viot. o. 48 (Light Railways Aot, 1886). 

s. 3. Applications for the authorizing of Orders : — 
1896 (787) Rules as to applications. 



REFERENCE TABLE. 

Agricultural Rates, see 59 A 60 Vict. c. 16 {Agricultural Rates, 1896). 
Barbados, 000 57 A 58 Vict, c 30 (Finance, 1894), a. ao. 
British Guiana, see 57 A 58 Vict, c 30 (Finance, 1894), a. ao. 
Collisions at Sea, Regulations for Preventing, 

see 57 & 58 Vict. 60 {Merchant Shipping, 1894), a. 418. 
Distress, Signals of, aw 57 & 58 Vict, a 60 {Merchant Shipping, 1894), a. 434. 
Finance, see 57 A 58 Vict. c. 30 (Finance, 1894). 
Light Railways, see 59 A 60 Fid. c. 48 (Itgrat RaU\oays y 1896). 
Load-line Regulations, 000 57 A 58 Kid. c. 60 (Merchant Shipping, 1894), 0. 43. 
Merchant Shipping, see 57 <fc 58 Fid. c 60 (Jfereaan* Shipping, 1894). 
Ontario, aea 57 A 58 Ftef. c. 30 (Finance, 1894), a. ao. 
Rates, Agricultural, see 59 <fc 60 Kid. c 16 (,40ricuttwrti2 ifcika, 1896). 
Shipping, see 57 <& 58 Fid. c. 60 (Merchant Shipping, 1894). 
Signals of Distress, see 57 <fc 58 Fid. c. 60 (IfarcAaftt Shipping f 1894), *» 434* 
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THE INDIAN PRESS PROSECUTIONS. 

' TT is usual to describe the establishment of practically unlimited 
JL freedom of political discussion as a triumph of common sense, 
and a conclusive proof of the idleness and absurdity of the restraints 
which have been removed. This view may no doubt be correct. It 
may also be true that the change marks a period in human affairs 
which is no more final than any of its predecessors, and that if in 
the course of time governments should come to be composed of 
... a small body of persons who by reason of superior intellect or 
force of character or other circumstances have been able to take 
command of the majority of inferiors they will not be likely to 
tolerate attacks on their superiority, and this may be a better state 
of things than the state of moral and intellectual anarchy in which 
we live at present. Which of these views is true it would be out 
of place to discuss here. It is enough to say that in this country 
and in this generation the time for prosecuting political libels has 
passed, and does not seem likely to return within any definable 
period.' 

This rather long quotation from a well-known work 1 of an author 
familiar with the Indian Penal Code seems an appropriate heading 
for a paper concerned with the treatment of political libels in 
a country where rule rests in the hands of a small body of persons 
possessed of that superior intellect and force of character to which 
the writer refers, but who nevertheless govern in accordance with 
laws based to a considerable extent upon the principles of our own. 
The application of these to men of diverse creed and race — to the 
alien millions over whom we rule in India — is a wonderful process, 
one of wonderful wickedness if we may believe some native writers, 
and problems of almost equal interest and difficulty arise whether 
we apply Western doctrines to Oriental institutions or to institutions 
that are not indigenous to the soil. 

Freedom of the press may be classed under the latter category. 
It is a plant of exotic growth in India, though rapidly becoming 
acclimatized. 

The liberty enjoyed by English writers has been the outcome of 
judicial decisions and of legislative enactments extending over 
a long period, and to refer to these in detail would involve the re- 
writing of a familiar chapter in our constitutional history and one 
largely concerned with the law of seditious libel. We sometimes 

1 Stephen, Hist Grim. Law, ii 376. 
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speak of sedition, but this is a liturgical rather than a legal term ; 
special petitions are ordained for deliverance from an evil which is 
associated in the Prayer Book with f heresy and schism/ but accord- 
ing to one eminent authority there is no such offence as sedition 
known eo nomine to the English law. We take cognizance of 
language used with what is called a seditious intention and of 
conspiracies to promote a seditious purpose, but when we pass from 
these offences to acts of violence the offenders are now generally 
said to be guilty of either riot or treason. The lines of demarca- 
tion, however, between seditious libels and treason were in times 
past far less clear than they are to-day. The Tudor sovereigns, as 
we know, had a fondness for statutes creating new treasons which 
were, no doubt, passed, especially on the accession of a new sove- 
reign, with a view to secure the safety of the throne. Prayer itself 
was brought within the definition by an Act passed in the first year 
of Mary's reign, in which it was declared that any person should 
be held guilty of treason who in express terms prayed that the 
Queen's life might be shortened. The common law was, however, 
very comprehensive, and at a later period the interpretation of 
prophecy once brought a writer within its grasp. A Mr. Williams, 
of the Temple, was executed in 1619 for writing two books called 
Balaam's Ass and Speculum Regale in which he took upon himself 
the office of a prophet. 

' He affirmed/ it was said, c that the King which then was would 
die in the year 1621, which opinion was founded on the prophecy of 
Daniel where that prophet speaks of a time and times and half 
a time. And he also said this land was the abomination of desola- 
tion mentioned in Daniel, and that it was full fraught with 
desolation and that it was the habitation of devils and the anti- 
mark of Christ's church. All the Court clearly agreed that he was 
guilty of high treason at common law, for these words imported the 
end and destruction of the King and his realm. And this although 
he enclosed his book in a box sealed up and so secretly conveyed it 
to the King and never published it.' 

I think we shall all agree with the comment of Sir James 
Stephen who, after quoting the above extract from the State Trials, 
adds, ' Poor Williams.' 

Preventive measures followed. The ordinance of the Long Parlia- 
ment in 1644 initiated legislation under which for fifty years the 
printing of unlicensed books became a criminal offence, and it was 
not until the eighteenth century that our political institutions 
became subject, practically, to freedom of discussion. For a long 
time this freedom was tolerated rather than legalized, seditious 
libel, according to Sir James Stephen, being correctly defined prior 
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to 1792 as * written censure upon public men for their conduct as 
such or upon the laws or upon the institutions of the country.' 
The practical enforcement of such a doctrine was, as he remarks, 
clearly inconsistent with any serious discussion of political affairs. 
Discussion was, in fact, remarkably free, but owing to the unsatis- 
factory condition of the law prosecutions were from time to time 
instituted and the ingenuity and resource of the British juryman, 
even when stimulated by rhetoric such as Erskine's, did not always 
prevent a strict application of the law. The Libel Act of 1792 
materially qualified the definition of seditious libel and allowed 
a jury more latitude in arriving at a verdict ; but in the stormy 
years that immediately followed the passing of the Act prosecu- 
tions were by no means infrequent — one of the most celebrated 
being that of Tom Paine for publishing the Bights of Man. He 
was convicted on the ground that his work was written with intent 
to vilify the Revolution of 1688, to bring the King, Lords, and 
Commons into hatred and contempt, and to represent that they 
tyrannized over the people. The jury, when his defence was con- 
cluded, convicted him with great promptitude, saying that they did 
not want reply or summing-up. 

Since the Reform Bill of 1832 such prosecutions have practically 
ceased in England ; nothing, it has been said, short of direct incite- 
ment to disorder and violence being now treated as a seditious libel, 
and as far as newspapers are concerned, special immunities are 
granted by the Newspaper libel Act of 188 1. 

The functions of the Indian native press were a few years ago 
described by an influential Anglo-Indian as ( those of an opposition 
performed with honesty and moderation, and free from the taint 
of personal bias or malevolence.' The utility of such an index to 
public feeling and of such a director of native opinion is apparent, 
and if the description applied to an existent and not to an ideal 
condition, Hindoo journalism must have attained a high level of 
excellence, not always attainable by those who hold that the proper 
function of an Opposition is to oppose. Some of these native 
editors, however, appear to regard the opinion of their function 
which I have just cited as a counsel of perfection, that might fall 
appropriately from the lips of, say, Sir William Harcourt or 
Mr. Chamberlain, but one hardly to be adopted as a rule of practice, 
and they must now be regarded as € decadents ' — at least in the eyes 
of the authorities. 

For some time past certain vernacular writers have expended 
a good deal of energy in attacks on the British administration, and 
during the early part of the year they, apparently, came to the 
conclusion that something like a prescriptive right to continue these 
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had been established in their favour. Other signs of ' disaffection ' 
were not wanting, and the authorities gradually awoke, but they 
did not at once institute a prosecution, and when they decided to 
prosecute they did not confine themselves to judicial process. 

By Bombay Regulation XXV passed in 1827 wd entitled 
' A Regulation for the confinement of State prisoners and for the 
attachment of the lands of chieftains and others for reasons of 
State/ provision is made for the summary arrest and detention of 
any one whose ' personal restraint ' is desired in order to secure 
British territory from ' foreign hostility or internal commotion/ but 
' against whom there may not be sufficient ground to institute any 
judicial proceedings, or when such proceedings may not be adapted 
to the nature of the case, or may for other reasons be unadvisable 
or improper/ 

To the Governor-General and by deputation to the Governor 
of a Presidency in Council is committed the powers under this 
Act, and he is authorized to order the arrest and committal to 
prison of any individual of the class referred to ' with or without 
any immediate view to ulterior proceedings of a judicial nature.' 
The Governor is directed to fix an allowance suitable to the rank 
and habits of the State prisoner and to prescribe the means whereby 
this allowance is to be provided, and rules are laid down for official 
reports as to the health and comfort of the captive and his right to 
submit ' representations ' to the Government. When the Regulation 
was first passed it contained a proviso that no measure of this kind 
should 'be in breach of British law/ but in 1858 this proviso was 
repealed save as regards ' European British subjects.' There are 
also provisions under which the estates of zamindars and other 
persons may for similar reasons of State be attached without 
judicial proceedings and ( managed ' by the Government while the 
owner is detained. It is, however, considerately enacted that if 
the Governor releases the captive any balance of profit then in the 
hands of the collector shall be duly handed to the proprietor on his 
return to society. 

There is no ground for regarding this Regulation as an obsolete 
piece of machinery. It has been amended from time to time, the 
latest touch being added in J 886, and a few months ago, upon the 
awakening to which I have referred, the Governor of Bombay 
suddenly exercised his powers and caused two native gentlemen, 
the brothers Natu, to be arrested and locked up, and the operation 
was, we may assume, carried out as expeditiously and effectively 
as if the offence of Messrs. Natu had been that of lese majestt and 
the arrest had been made in Germany. These offenders were not 
journalists, though they had written some complaints to a collector, 
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and their sudden incarceration and the sequestration of their 
property greatly disquieted native editors. I think these ' suspects ' 
are still in custody, but no definite charge has yet been formulated 
against them. 

Under another Act passed in 1864 the Governor-General in 
Council, or any local Government as regards persons within its 
jurisdiction, may order any foreigner to remove himself from 
British India and, if so directed, to leave by a particular route. 
Upon refusal or neglect to conform with any such Order the 
offender may be apprehended and detained in custody until the 
Government choose to release him. By the term * foreigner ' is here 
meant any person other than a natural-born subject of Her Majesty 
or a native of British India. About two years ago a foreign 
gentleman, with a difficult name, arrived in the Bombay Presidency 
and, after conducting the business of an old furniture dealer for 
some twelve months or so, commenced his literary career by editing 
a fortnightly paper — the Muslim Deccan — devoted to violent attacks 
upon the Government. This being brought to the notice of the 
authorities they considered that such deportment justified them in 
deporting the editor. The Government accordingly ' pounced/ and 
the culprit was ordered to quit British territory in twenty-four 
hours, and to return to Hyderabad, his native state. Unfortunately 
the man had been obliged to leave Hyderabad in order to escape 
the wrath of the Nizam with whose subjects he had been interfering 
in the past. Under these circumstances he could not conveniently 
get away in twenty-four hours — perhaps the Government knew the 
circumstances — and I understand he was arrested and shut up on 
being found in British India after the prescribed time for his 
departure had elapsed. 

We appear to have no powers of this kind in England, and 
their absence is sometimes attributed to Magna Carta. It was 
indeed recently suggested by Dr. Blake Odgers in his paper on 
codification that in the course of enacting the legion of amending 
and revising Acts that crowd our Statute roll, Magna Carta had been 
accidentally repealed. Happily there appears to be no ground for 
this fear, and the provisions of 25 Ed. I, c. 29, confirming the 
Charter, and prohibiting exile c save in accordance with the law/ 
are no doubt still operative. The English Government has, how- 
ever, under the saving clause and by virtue of a later Act, a power 
somewhat analogous to that possessed by the Indian Government. 
The Statute 10 Geo. IV, c. 7, enacts that every Jesuit and every 
male member of any other religious order, community, or society of 
the Church of Rome bound by monastic or religious vows, who 
comes into this realm, commits a misdemeanour and is liable upon 
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conviction thereof to be banished from the United Kingdom for the 
term of his natural life. Section 31 provides that a Secretary of 
State, being a Protestant, may grant a license to such persons to 
come into and remain in the United Kingdom for a period not 
exceeding six months, but any Secretary of State may revoke this 
license before the expiration of the time so allowed, and if the 
licensee does not depart within twenty days after the time men- 
tioned in the license, or after notice of revocation thereof, he 
commits a misdemeanour and is liable to be banished for life. By 
section 35 every such person ordered to be banished who does not 
depart within thirty days may be removed to such place as the 
Privy Council may advise, and any one so ordered to be banished 
who is found at large in the United Kingdom after three months 
from the date of such order may be sentenced to penal servitude 
for life. The Act is unrepealed (though not known to have been 
ever put in force) and it must be satisfactory to every good 
Protestant to know that if we decide to follow Prince Bismarck's 
example we have the means ready at our command. 

There was a suggestion of Oriental absolutism about the measures 
thus adopted by the Indian authorities which perhaps impressed 
a section of the Hindoo and Mohammedan population, but these 
operations were clearly unsuited for dealing broadly with the spirit 
of disloyalty, and the Government very wisely decided to fight in 
the open and to rely on the ordinary law as laid down in the 
Indian Penal Code. There is only one section of it — section 124 A — 
that deals with the specific offence of which some journalists were 
deemed guilty — that of exciting or attempting to excite ' feelings 
of disaffection ' to the British Government. 

The fresh start now made at first ended badly. The editor of 
the Pratoda, a paper published at Poona, had been using violent 
language in abuse of the Government and was brought before the 
Sessions Judge at Satara and charged under section 124 A. The 
journal appears to have been a very insignificant one with a very 
small circulation. The accused was not tried by a jury, but the 
judge sat with two native assessors, both of whom advised an 
acquittal. The functions of these assessors are, however, purely 
advisory, and the judge is reported to have said that he did not 
find them c useful' He held the prisoner to be guilty and sentenced 
him to the extreme penalty allowed — transportation for life. He 
might certainly have added a fine, but perhaps the editor was not 
a moneyed man. This was obviously a wasteful as well as a savage 
sentence — little margin being left for dealing with more serious 
offenders. The judge was, apparently, possessed by punitory ideas 
of draconic simplicity, which are rarely now found on the Bench, 
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and the sentence has since been reduced, on appeal to the High 
Court, to one year's imprisonment. 

In England a sentence of two years' imprisonment with hard 
labour and a fine is the maximum penalty allowed for publishing 
a seditious libel. In India a man may be sentenced to imprison- 
ment with hard labour for three years or to transportation for life 
with in either case a fine of unlimited amount. If the offender is 
a European or an American penal servitude is substituted for 
transportation. The imprisonment may, by section 73 of the 
Penal Code, include a term of solitary confinement — a punishment 
which some years ago was formally abolished here. It should, 
however, be stated that the infliction of the latter penalty is 
guarded by several nicely balanced limitations, e. g. the total term 
must not exceed three months and no prisoner is to have more 
than fourteen days' solitary confinement at one time, and an 
interval of not less than fourteen days must elapse between each 
period of such confinement. If the period of imprisonment exceeds 
three months the prisoner must not have more than seven days 9 
solitary confinement in any one month. 

But the Government decided to deal with offenders of higher 
rank, and the trial of Mr. Tilak, the last stage in which was 
reached in the Judicial Committee of the Privy Council on Nov. 19 
last, was an altogether different affair. He is a graduate in Arts 
and Laws of the University of Bombay, of which he is also 
a Fellow, he was a leader amongst the people and had lately been 
elected for the second time a member of the Bombay Legislative 
Council. He edited two journals, one named the Ketari and the 
other the Mahratta, both published at Poona in the Marathi tongue, 
and the former had a circulation of about 7,000. As it appears to 
be customary for Hindoos to gather round the village schoolmaster 
and listen while he reads the news, Mr. Tilak's paper had in all 
probability an influence wider than the number of copies printed 
would suggest. He was tried before the High Court in September 
for publishing in the Kesari of June 15 last two articles, one 
containing a kind of poem entitled ' Shivaji's Utterances/ and the 
other a report of certain speeches delivered at a festival then 
recently held in honour of Shivaji, by which publications it was 
alleged he had offended against section 1 24 a. The trial lasted six 
days and anything more than a summary is obviously inadmissible 
here, but in order to understand the grounds upon which the 
charge proceeded a brief reference to the circumstances immediately 
preceding the prosecution and to the facts proved at the trial is 
necessary. 

According to English historians Shivaji was a Mahratta chief, born 



Jan./ 1898.] The Indian Press Prosecutions. 79 

in 1624, a great administrator, and one who rendered notable services 
to the Mahratta race. In the earlier part of his career he was nomi- 
nally a subject of Bijapur. On one occasion, owing to his disloyalty, 
a Bijapur force was sent against him headed by a Mohammedan 
general named Afzul Khan. Shivaji sent ambassadors to Afzul 
representing that he was contrite and willing to surrender, and the 
Mohammedan dispatched an envoy to negotiate terms. This envoy 
was, however, a Hindoo and a Brahmin, and Shivaji, with the aid 
no doubt of powerful arguments, induced him to betray his 
sovereign and to join Shivaji in protecting the Hindoo religion 
against Mohammedan power. The story is that the Brahmin 
having thus been corrupted went back to his master and represented 
that Shivaji was very frightened and ready to submit, provided 
Afzul Khan personally visited and reassured him. Shivaji having 
asked for a friendly conference fortified himself for it by placing 
troops in ambush round the spot appointed for the meeting, put 
chain armour on under his clothes, and, thus prepared, met 
Afzul Khan at the appointed place. The general was attended by 
a very insufficient escort, and Shivaji, while giving him a friendly 
embrace, stabbed and murdered him. The ambushed troops then 
fell upon the followers of Afzul Khan and butchered them. 
Shivaji secured his independence, became a great national hero, 
and after his death a tomb was erected to his memory at Raighur, 
above the spot where his ashes were laid. In 1885 a Mr. Douglas 
drew attention to the fact that this tomb had been allowed to fall 
into disrepair, and he reproached the Hindoos. The Kesari men- 
tioned the matter, and in 1 885 Lord Reay , who was then Governor 
of Bombay, made a grant towards keeping the tomb in better order. 
In 1895 the Kesari returned to the subject. It was said that the 
tomb had again been allowed to fall into disrepair, and an agitation 
was started in order to raise funds and to revive the interest of the 
natives in their great chief. The Times of India, however, opposed 
the movement and said, in effect, that much unnecessary fuss was 
being made over a tomb which was in quite as good condition as 
it need be. This appears to have aided the agitation, and sub- 
scriptions began to pour in. A big meeting was held at which 
resolutions for the maintenance of the tomb were enthusiastically 
passed, and this was followed in 1896 by a proposal that the 
exploits of Shivaji should be commemorated by a festival. In the 
meantime, in 1894, a gentleman named Karkaria delivered some 
lectures on the subject of Afzul's murder, in which he disputed the 
judgment of English historians and justified the killing on the 
ground that political assassination was allowable on occasion — 
certainly under the circumstances in question — and he argued that 
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if Shivaji had not killed Afzul, Afzul would certainly have killed 
Shivaji. 

So far nothing illegal occurred and the festival was fixed for 
June last. 

In the early months of this year plague and famine were 
exercising to the utmost the resources of the Government. Free 
hospitals were started and sanitary directions were given, but the 
abysmal ignorance and superstition of the natives placed almost 
insurmountable difficulties in the path of the authorities. The 
sick herded together and, if I remember rightly, corpses were 
concealed in dwellings. Eventually British and Native soldiers 
were employed to enter the houses of natives in Foona and ensure 
the segregation of infected persons. Professor Ghokali's charges 
against the British soldiers have, as we know, been absolutely with- 
drawn, and it has never been proved that they acted in any way im- 
properly, but their interference was greatly resented by the Hindoos. 
Between February and April last Mr. Tilak supported the Govern- 
ment by his writings, and he also established piivate hospitals to 
which admission could be secured by payment. In May, however, 
shortly before the Shivaji festival, he said in the columns of the 
Ketari that our soldiers committed excesses, that they had defiled 
the temples, and pocketed whatever they cared to carry away. 
While the English people were providing and the Government were 
spending millions in order, as we thought, to relieve the woes of 
the Hindoos, Mr. Tilak wrote : — 

' We are reduced to such a plight now that if the Government 
becomes oppressive we have not the ability to punish : if we cry out 
the Government pays no heed : we do not understand what the law 
is, and our leaders are not prepared to make it convenient to give 
such physical or pecuniary assistance to the people as lies in their 
power. ... If our eyes are not opened now it is our misfortune, &c' 

Later on in the same month an article appeared in his other 
journal, the Mahratta^ entitled * Free Thoughts/ in which, after 
referring to the gloom which had fallen upon Anglo-Indian society, 
not, as he explained, because of the famine and the plague which 
only weighed upon the wretched natives of an enslaved land, but 
because the exodus of fashionable personages had interfered with 
the plans of pleasure-loving people, he proceeded to point out that 
men and women belonging to a great nation of shopkeepers would 
not be likely to act otherwise. 

1 It cannot be expected of them/ he says, ' to take care of the 
interests of those who surround them. " Make thy purse full to 
overflowing " — thuswise are they advised who leave the shores of 
the Marwaris in Europe. They are the great worshippers of gold, 
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and fully conscious of the charms that lie hidden in the trite saying 
of Iago, " Put but money in thy pocket." No wonder that some of 
the non-official Anglo-Indians, the prototypes of the Indian money- 
lenders, should be the first to leave Bombay after the outbreak of 
the plague, &c.' 

In a previous issue of the Kesari for April a letter signed 
1 Dasanudas ' (which may mean a ' slave ' or may mean i an earnest 
humble speaker *) appeared, which was called forth by the refusal 
of the Government to allow the Sarvajanik Sabha to forward to it 
certain * representations.' The merits of this dispute I do not 
venture to determine, but I understand this Sabha, an association 
of natives, had made various complaints to the Government which 
were not only disrespectful in form, but were baseless in fact. 
However this may be, the writer improved the occasion very much 
in the style that Mr. Laboucheie would have adopted. He says the 
Sabha must have been speaking the truth, otherwise the Govern- 
ment would not have been so pained by its conduct. He proceeds : — 

' I am aware that there is a class of people who entertain the 
opinion that nothing whatever can be obtained by annoying the 
Government ; if any advantage, great or small, is to be obtained, it 
will be gained only by sauvity and gentle behaviour. But whether 
you take or do not take things gently, they never fail to do what 
they want to do. The difference is only this : if you supplicate 
piteously, they put a lump of sugar into your mouth and then they 
twist (your) ear ; otherwise they only twist (the ear). So if the 
ear-pulling cannot be avoided in either case, then I do not know by 
concealing the vexation (which one feels) from the bottom of (his) 
heart, (and) by cringing and fawning, one should, for nothing, 
forfeit his claim to be considered at least a human being. . . . Bless 
the Bombay Government and its advisers. Well have (they) 
blazoned (their) power! But why should they be backward in 
exercising zulum (i. e. oppression) in such manner as they like 
in broad daylight under the name of the law or of a (Government) 
Resolution ? What are you worth that they should not trample 
you under foot as they hke ? In the history of the whole world 
there is not one instance of the Acquisition of political rights by 
piteous whining and weeping! Even if you passed seventeen 
thousand resolutions, got an imitation Congress held, made speeches 
feelingly . . . still there is as much difference between your Parlia- 
ment and the English Parliament as there is between a (mock) 
wedding of a toy bride and bridegroom of girls and a real wedding, 
or between a native prince of the last century and a native prince of 
the civilized nineteenth century ! . . . What is to be done ? 

1 Dasanudas.' 

Mr. Tilak was not prosecuted for writing these words (or indeed 
for anything written by himself), but if this is a fair specimen of 
vol. xiv. a 
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the writing scattered broadcast in the bazaars amongst persons 
many of whom never read an English book or newspaper, one can 
see that the work of the English missionary, as well as that of the 
English Government, is carried on amid difficulties that are not 
often realized here. 

In June last the festival commemorative of Shivaji's coronation 
was held, and the poem entitled ' Shivaji's Utterances ' was then 
published by Mr. Tilak. A literal rendering in English heroic 
verse, were that possible, would fail to convey the impression 
produced by the original. The general drift of it was to contrast 
the past and the present life of the people, and it set forth c in 
one concentrated form all things which of late years had been 
known to create bad feelings between the British Government and 
v the natives.' 

Once they were happy, now miserable ; formerly the Brahmins, 
who on occasion would draw the sword in defence of their country, 
were protected, now they were imprisoned, and, it was suggested, 
unjustly ; in Shivaji's day a thousand swords would have leapt 
from their scabbards to defend the honour of women, now women 
were assaulted in railway carriages and a cowardly race submitted 
to these wrongs ; formerly the native princes were great and 
honoured leaders, now on frivolous pretexts they were degraded 
and deprived of their power ; and c the Cow,' Shivaji proceeds, c the 

foster mother of babes . . . the mainstay of agriculturists . . . which 
I worshipped as my mother and protected more than my life, is 
taken daily to the slaughter-house and there ruthlessly slaughtered. 
... By annihilating the wicked I lightened the great weight on the 
globe ; I delivered the country by establishing Swarajya (literally 
one's own government — native rule) and by saving religion. Alas 1 
I now see with my own eyes the ruin of my country. These forts 
on which I expended money like the rain, to acauire which fresh 
and fiery blood was spilled there, from which I sallied forth roaring 
like a lion through the ravines, have crumbled down. What 
a desolation is this! Foreigners are dragging our lakshmi (the 
goddess of wealth) violently by "the hand by means of persecution 
(by levying taxes) ; along with her plenty has fled, and after that 
health also. This wicked Akabya (misfortune personified) stalks 
with famine through the whole country, relentless death moves 
about spreading epidemics of disease.' 

We need, however, not only to translate the poem but ourselves, and 
take our place in the midst of an excited people who, amid the troubles 
of famine and plague, read or listened to words instinct with the 
memories of real or imaginery past greatness, and well calculated 
to awaken high aspirations and to revive the hatred of alien rule. 

Speeches were also delivered, amongst others, by Professor Bhanu 
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and Mr. Tilak. These gentlemen are said to belong to opposite 
schools. Mr. Tilak is one of the orthodox, who follow the teaching 
of the Shastras ; the Professor, as sometimes happens here with 
professors, is unorthodox — one of the reformers. They both, how- 
ever, sank their differences on this occasion. The Professor, who is 
on the staff of a State-aided college, gave a lecture on the murder 
of Afzul, defended Shivaji, and attacked English writers for speaking 
of him as a rebel, and asked how, according to the European 
science of ethics, which had the greatest good of the greatest 
number as its basis, could Shivaji be condemned for abandoning 
a minor duty for accomplishing the major one. 

* Every Hindoo/ he added, ' every Mahratta, to whatever party 
he may belong, must rejoice at this festival. We are all striving 
to regain our lost independence, and this terrible load is to be 
uplifted by us all in combination. It -frill never be proper to place 
obstacles in the way of any person who with a true mind follows 
the path of uplifting this burden in the manner he deems fit. If 
any one is pressing the country down from above, cut him off, but 
do not put impediments in the way of others.' 

Mr. Tilak followed, and in the course of his address said : — 

' Let us even assume that Shivaji planned and then executed the 
murder of Afzul Khan. Was this act of the Maharajah good or 
bad? The laws which bind society are for common men like 
yourselves and myself. Great men are above the common principles 
of morality. No blame attaches to any person if he is doing deeds 
without being actuated by a desire to reap the fruit of his deeds. 
With benevolent intentions Shivaji murdered Afzul Khan for the 
good of others. If thieVes enter our houses and we have not 
sufficient strength in our wrists to drive them out, we should- 
without hesitation shut them up and burn them alive. God has 
not conferred on the mlnchas (the generic term for a barbarian or 
foreigner) the grant inscribed on the copper-plate of the kingdom 
of Hindustan. The Maharajah strove to drive them away from the 
land of his birth. He did not thereby commit the sin of coveting 
what belonged to others. Do not circumscribe your vision like 
a frog in a well. Get out of 'the Penal Code, enter into the 
extremely high atmosphere of the Shrimat Bhagavatgita and then 
consider the actions of great men/ 

This ' copper-plate-grant ' theory is evidently in great favour 
amongst the Hindoos ; as great, perhaps, as, at one time, was the 
contrat social of Rousseau amongst the French. The theory seems 
to be that either by original occupation or by some means (? other 
than forcible acquisition), some people other than ourselves have 
or had a quasi-divine right to possess India. 

In the Times of India attention was drawn to the speech of 
Mr. Tilak, who subsequently, namely on July 22, wrote an ex- 

u 2 
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planatory note to the effect that by the term ' mlnchas ' he meant 
MohammedanB and not simply foreigners. This was some five or 
six weeks after the speech, and in the meantime Mr. Band, the 
officer in charge of the plague operations at Poona, and Lieut. 
Ayerst, had been murdered. This crime, as we now know, had no 
connexion with the articles, but it may have served to stimulate 
the Government, and a few days after the appearance of Mr. Tilak's 
explanatory note, which may have been written in view of the 
possibility of proceedings, he and the printer of the Kesari were 
arrested and charged under the section already referred to. The 
exact terms of this are as follows : — 

' Whoever by words, either spoken or intended to be read, or by 
signs, or by visible representation, or otherwise, excites or attempts 
to excite feelings of disaffection to the Government established by 
law in British India, shall be punished with transportation for life, 
or for any term, to which fine may be added, or with imprisonment 
for a term which may extend to three years, to which fine may be 
added, or with fine. 

1 Explanation. Such a disapprobation of the measures of the 
Government as is compatible with a disposition to render obedience 
to the lawful authority of the Government, and to support the 
lawful authority of the Government against unlawful attempts "to 
subvert or resist that authority, is not disaffection. Therefore, the 
making of comments on the measures of the Government, with 
the intention of exciting only this species of disapprobation, is not 
an offence within this clause V 

The incriminatory articles were those of June 15, containing the 
poem and the speeches delivered at the festival. 

After the preliminary magisterial proceedings were over, and 
Mr. Tilak had been liberated on bail, he and the printer were tried 
at Bombay before a Judge of the High Court (Mr. Justice Strachey) 
and a jury of nine. A verdict by a majority of two-thirds is 
sufficient. A European British subject when charged with a crime 
has a right to be tried by a European jury ; a native placed in 
similar circumstances has no right to insist on a jury consisting 
wholly or partly of his own countrymen. In criminal trials the 
jury (subject to the privilege just referred to) are selected by ballot 
from a panel consisting of Europeans and natives, and the Crown 
and the accused respectively have an absolute right to challenge 
eight jurors so selected, and a further right to challenge any on special 
grounds. Mr. Tilak's jury was chosen in the usual way and the 
rights of challenge were duly exercised, with the result that the 
jury was ultimately composed of six Europeans and three natives 
(two Hindoos and a Parsee). Under these circumstances it may 

1 Cf. Aria. 96, 98, and 99 of Stephen's Digest of the Criminal Law. 
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not be considered surprising that he was found guilty by a majority 
of six to three, but it is not a necessary inference, though in this 
case no doubt it is true, that the majority consisted exclusively of 
Europeans. In the case of the editor of another journal, the Taibhai\ 
whose trial succeeded that of Mr. Tilak, the jury appear to have 
consisted of eight Europeans and one native, but they eventually 
disagreed in the proportions of five to four, and were discharged 
without arriving at any verdict. No inference can, therefore, be 
fairly drawn that the European members of a jury de medietate 
linguae will favour a .conviction and the native an acquittal. [The 
editor of the Vaibhav subsequently apologized to the Government, 
and the prosecution was withdrawn.] 

According to the account by an eye-witness, the trial, which was 
to be followed with interest in all parts of the world, commenced 
in the matter-of-fact style characteristic of English judicial func- 
tions. There was certainly some difficulty in finding seats, especially 
for the representatives of the vernacular press. These gentlemen 
assembled in considerable numbers, and on appealing to the Clerk 
of the Crown, that official pleasantly suggested that they should 
take their seats in the dock. As a forensic joke, this, it must be 
admitted, was far above the average. 

The prosecution put in evidence the extracts already given and 
others from articles that had appeared in earlier issues of the 
Mahratta and Kesari, in order to show the animus of the accused, 
and in supporting the charge specially relied upon the circumstances 
under which Mr. Tilak had written. The Advocate-General, how- 
ever, explicitly stated that he did not allege that the murders of 
Lieut. Ayerst and Mr. Rand had any connexion with the incrimina- 
tory articles. 

The defence consisted mainly of the following contentions : The 
language, Marathi, in which the Kesari articles were written (the 
Mahratta is published in English and in Marathi), was one not 
known to the judge, the jury (with the probable exception of the 
native members), or the counsel. A translation made by the 
Government official interpreter was put in by the prosecution. 
This was said to be literal except as regards certain expressions of 
which a free translation was given or superadded. The translator 
seems to have been impressed with the necessity for care as he 
gave two renderings of one expression referring to this planet 
The literal translation of the term was the 'terraqueous globe/ 
the free translation — the * earth.' The prisoner disputed the accuracy 
of the translations, and when, after verdict given, asked why 
judgment should not be passed upon him, stated that the verdict 
proceeded upon a misunderstanding of certain Marathi texts, and 
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said that no single intelligent Mahratta gentleman had been put in 
the box by the prosecution. Mr. Tilak, however, gave his own 
version (not on oath) and did not call any other translator. 

The prisoner also contended that the speech of Shivaji was but 
a poetical effusion referring only to his old Mohammedan foes and 
to past history, and having no reference to the present time. It 
may be remarked here, however, that one of the native judges of 
the High Court who made the order liberating Mr. Tilak on bail 
pending trial, incidentally expressed the opinion — though without 
entering fully into the question— that the Shivaji speech must be 
considered as directed not to Mohammedans but to the present 
Government. 

It was further said that Mr. Tilak was only publishing statements 
the substance of which already appeared in text-books used, with 
or without authority, in State-aided schools, and there is no doubt 
that a work called ' Shi vaji's Utterances' was published in 1876 and 
was placed in the hands of Hindoo children. 

As far as the speeches at the festival were concerned, it was 
urged that these were merely in the nature of a discussion of 
scholarly questions referring to a dispute between historians as to 
the facts of Shivaji's career. The comments on the plague measures 
were defended as justifiable criticism. 

The summing-up was in accord with the best traditions of the 
English Bench. The fairness with which the facts were handled 
and the law expounded was by no means the only noticeable 
feature in it. While we read the charge to the jury we are able 
to realize in some degree the sense of power with which the 
Hindoos credit the English. Mr. Justice Strachey is, evidently, 
not of the sort respecting whom Lord Justice Bowen said he felt 
in doubt as to whether he should be addressed as 'his learned 
brother or his learned sister/ As he analyzed the section and 
balanced one against the other the inferences which might be 
drawn from the poem and the speeches, under the circumstances 
in which they were published, it became apparent that the case 
was in the hands of a strong and clear-sighted judge. Justice 
may have her eyes bound, but she has her own X-rays which, 
rightly directed, render luminous obscure points round which 
advocates may wander as in an endless maze. We are not con- 
cerned specially to argue the question as to whether this particular 
conviction was right or wrong. To do that the whole of the 
evidence would have to be reviewed, and the task would probably 
be a profitless one. The principles, however, laid down by the 
court are of general application in India, and a reference to the 
summing-up may, therefore, be useful. 
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The judge certainly made one slip which, had it not been at 
once corrected, would have been serious. When drawing the 
jury's attention to the fact that the section did not apply to active 
insurrection but only prohibited the exciting or attempt to excite 
feelings of disaffection, Mr. Justice Strachey added that ' dis- 
affection ' meant ' simply the absence of affection.' The ignorance 
of our judges with regard to some mundane matters is to them- 
selves, as we know, an ever-recurring source of pride, but when 
we have to deal with such an e very-day subject as affection we 
wonder how Mr. Justice Strachey could have enunciated such 
a curious interpretation. When a man says he dislikes going 
to a dentist or dislikes going to law we know that his remark 
is indicative of something more than the simple absence of 
a liking for either of these bracing exercises. At first sight the 
remark would appear due to a judicial regard for precedent. 
This is interesting, as many people appear to think that a Code 
will at once abolish case-law. A good codifier will no doubt at 
intervals incorporate or invalidate such decisions, interpretative 
of the Code, as from time to time may have been pronounced 
by the courts, and thus the number of disputed points will be 
gradually reduced. They will not, however, become non-existent 
on the codification of the law. Section 124 A was added to the 
Indian Penal Code in 1870. It had once before been the subject of 
judicial consideration and Mr. Justice Strachey was following Sir 
Comer Petheram, a judge of the Calcutta Court, who in the previous 
prosecution under the section, had, he said, defined disaffection as 
' simply the absence of affection V Mr. Tilak's application for leave 
to petition for a new trial was largely based on this part of the 
summing-up, counsel contending that it amounted to a mis- 
direction to the jury. Had it stood alone there can be little doubt 
that the direction would have been faulty, and this was almost 
admitted in the full bench of the High Court, where moreover it was 
stated that what Sir Comer had actually said was that 'disaffection* 
was the * contrary ' of affection — which is certainly nearer the truth. 
Mr. Justice Strachey, however, after quoting, as he supposed, from 
Sir Comer Petheram's judgment, immediately added : — 

* Disaffection means hatred, enmity, dislike, hostility, contempt, 
and every form of ill-will to the Government. Disloyalty is 
perhaps the best term comprehending every form of bad feeling 
to the Government. This is what the law means by disaffection 
which a man must not excite or attempt to excite. He must not 

1 [In modern usage ' affection ' means active liking, or more : but it formerly 
might mean only a generally favourable disposition, or might be a neutral word 
taking its colour from the context Compare the still current phrase ' fear, favour, 
affection, gain, or reward.' — Ed.] 
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make or attempt or try to make others feel enmity towards the 
Government/ 

The misquotation seems, in fact, to have been simply a lapsus 
linguae, and one instantly rectified by the judge. 

He then proceeded to define the term ' Government ' as meaning 
' the existing political system as distinguished from any particular 
set of administrators,' and drew the jury's attention pointedly to 
the difference which existed between exciting enmity against the 
Government as such and merely expressing disapprobation of 
particular measures. He added: — 

' A man may criticize or comment upon any measure or act of 
the Government, whether legislative or executive, and freely express 
his opinion upon it. He may discuss the income tax, the epidemic 
disease act, or any military expedition, or the suppression of the 
plague or famine, or the administration of justice. He may express 
the strongest condemnation of such measures, and he may do so 
severely and even unreasonably, perversely, and unfairly. So long 
as he confines himself to this he will be protected by the Explana- 
tion, but if he goes beyond this, and whether in the course of 
comments on measures or not holds up the Government itself to 
the hatred or contempt of his readers ; as for instance attributing 
to it evil and misfortune suffered by the people or dwelling 
adversely upon its foreign origin and character or imputing to it 
base motives or accusing it of hostility or indifference to the welfare 
of the people ; then he is guilty under the section and the Explana- 
tion will not save him.' 

It was urged before the Judicial Committee of the Privy Council 
that Mr. Justice Strachey had put too narrow a construction upon 
the Explanation, but in view of the passages here cited and of 
others occurring in the summing-up, it is hardly a matter for 
surprise that the Committee declined to adopt the petitioner's 
contention. 

The judge referred to the murders of Mr. Band and Lieut. Ay erst 
on June 22, simply as indicative of the state of feeling at the time 
when the articles were published, but he told the jury that they 
must not regard this reference as a suggestion that the articles 
produced the murders, and he asked them to put that idea out of 
their minds. As we all know now, judging from the confession 
which has since been published, the articles had nothing to do 
with the murders, and in the light of this subsequent knowledge 
even the judge's guarded allusion to the murders was perhaps 
inaccurate ; but with the information then available no ground for 
complaint can be seen in this part of the charge to the jury. 

He then proceeded to analyze the incriminating articles, and dealt 
with the allusions to the miscarriage of justice some of which, he 
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said, were ' references to the unfortunate cases which as every one 
knows occur from time to time in which an Englishman — generally 
a British soldier — is tried for the murder or an assault of a native, 
cases in which the defence is that the whole thing was an accident 
and a slight blow only was intended, but owing to some disease . . . 
the consequences had been fatal/ One of the * utterances ' referred 
v- to a different kind of accident. Some years ago a European gentle- 
man was out shooting, and a native woman, reported to have been 
employed as a beater, was while crouching amongst the bushes 
mistaken for a bear, fired at, and killed. The case was not brought 
to any kind of trial, but it would appear from the Advocate- 
General's opening that the European made pecuniary compensation 
to the relatives of the deceased woman, and his plea that the 
occurrence was a pure accident was accepted. Mr. Tilak contended 
that if a European had been shot in this way by a Hindoo the 
Hindoo would have been indicted for manslaughter. 

The British soldier is certainly, here, exhibited in a light which 
does not commend him to his admirers at home, and this reference 
to the employment of women to beat the jungle is not pleasant 
reading. I have since heard, however, on good authority that in 
fact the woman was not so employed but was simply collecting 
fire-wood. Mr. Justice Strachey, of course, directed the jury, that 
comment upon it was perfectly permissible, but the fact that this 
particular case was brought in 'as one item in the general list 
which makes up the ruin of the country following upon the state of 
things Shivaji left behind him took the matter/ he thought, out 
of the category of simple criticism. 'Can you deal with it/ he 
asked, ' in the same way as if it had been the subject of a separate 
article, and had been written at a time when the Hindoos and 
natives generally were not in an inflamed and excited state ? Must 
you not take it as forming part of the whole, and one which throws 
light upon the object of the writer?' The complaints relative 
to slaughtered kine and wrongfully imprisoned Brahmins were 
bracketed with a series of real or imaginary evils (otherwise dis- 
connected), not, as far as it appeared, with a view to connected 
argument for redress of grievances, but for the purposes of an 
appeal to passion. The jury were to look at the intention in order 
to decide on the criminality of the prisoner, and as to this the 
judge, as might have been anticipated, directed them that Mr. Tilak 
must have been deemed to intend the ordinary and natural results 
of language published under the circumstances in which his articles 
were published, having regard to the class of people to whom they 
were addressed. 

In this connexion Mr. Justice Strachey went back to his old 
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Cambridge days and to the debating society of which he was 
a member, and at whose meetings everything was open to question. 
To argue a question as to the superiority of superior persons to 
ordinary rules of morality in a college club was one thing: to 
justify political assassination in the presence of an excited mob who 
might be likely to try the practical efficacy of such action, was 
another. He reminded the jury, however, that an editor had not 
always time to choose his words very carefully, and with regard 
to the translations — which had certainly been made by a competent 
man — directed them to follow the free rendering save where this 
was disputed, in which case they should go by the literal version, 
adding that in deciding between doubtful readings the prisoner 
should have the benefit of the doubt. 

The jury by the majority already mentioned convicted Mr. Tilak, 
and he was sentenced to eighteen months* rigorous imprisonment. 
The printer, who seemed to have had little responsibility, was 
acquitted. 

After Mr. Tilak's application to the High Court had been re- 
fused some of the native papers were published with black 
borders. A cartoon in the Hindi Punch represented native jour- 
nalism as a Hindoo woman bound hand and foot and with a pad- 
lock on her mouth. I question, however, if there is any great need 
for mourning. The judicial explanation of the Code's explanation 
of section 124 A may in fact serve to open the eyes of the Indian 
press both English and native — all are bound by the same rules — 
and it is apparent, as the Time* of India has remarked, that a very 
wide margin is still permitted to any writer who wishes to criticize 
an act of the Government, even ' unreasonably, perversely, and 
unfairly/ 

Mr. Tilak petitioned the Judicial Committee of the Privy 
Council for leave to appeal, and refusal of this led to some press 
comments here that were clever rather than well-informed or just. 
There seems, in fact, to be little ground for questioning any part of 
the proceedings unless, perhaps, that fruitful cause of criticism in 
criminal trials, the sentence. It should, however, be here stated 
that Mr. Tilak was no inexperienced hand. Ten years ago he was 
imprisoned for defamatory writing, and though this fact was not 
mentioned during the whole course of the trial — a circumstance 
that affords some incidental evidence as to his fair treatment — the 
judge may have been influenced by his knowledge of the past 
history of the accused. 

No rational person supposes that our administration of Indian 
affairs — especially Indian Hospital affairs — is so perfectly wise as 
to place it beyond the bounds of criticism. Fair comment on any 
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abuse with a view to its remedy is left untouched by the Penal 
Code and by Mr. Justice Strachey's decision. On the other hand, 
the question as to whether we should place any check whatever 
upon the freedom, of the Indian press is not an open one. A ' copper- 
plate-grant ' of unlimited freedom to indulge in patriotic writing, 
such as that of the Brooklyn Eagle, is not likely to be conferred on 
the vernacular press at present —however valuable, commercially, 
such a ' bounty ' might be to some journals. A Government, like 
an individual, is, under certain circumstances, entitled to protect 
itself against defamatory writing, though the circumstances vary as 
the Governments. The question is whether seditious writing, if of 
sufficient importance to call for any action, should be dealt with by 
a Uiate, or should be met by resort to the provisions of the Penal 
Co{le. Anglo-Indians of position are bewailing the repeal of the 
Vernacular Press Act, but it will probably be found that prosecu- 
tions such as that of Mr. Tilak will have a better effect upon the 
•disloyal press than any sudden and secret process such as directed 
against Messrs. Natu, though the use on special occasions of process 
of this kind is no doubt necessary. These are old questions on 
which nothing new is left to be said, but they certainly cannot be 
settled either by lamenting the absence of a Warren Hastings or by 
reiterated warnings against ' driving discontent inwards.' Perhaps 
the warnings are due to a half-avowed opinion in favour of liberat- 
ing the native press from any restriction whatever, and the laments 
to a half-acknowledged fear of the development of Indian intelli- 
gence. The former opinion is not likely to be realized, but we must 
face the facts. Indian intelligence is developing. Macaulay, who 
drafted the first Indian Penal Code, said he would never consent 
to keep the natives ignorant in order to keep them submissive, and 
it would appear hopeless to attempt now to reimpose the fetters 
that once bound the native press. If the view taken as to the 
effect of Mr. Tilak's conviction be correct, such an attempt would 
also appear needless. 

All discussion as to the future government of India must turn 
ultimately upon the comparative merits of different systems not of 
Asiatic but of European rule. We certainly have little reason to 
fear such a discussion. The more intelligent section of the Hindoo 
population will probably come to the conclusion that a regime 
under which natives, foreign to ourselves and reciprocally alien, 
may not only rise to distinguished positions upon the judicial 
bench and in the civil service of the country, but may enter the 
Imperial Parliament and there enjoy full latitude of speech, is prefer- 
able to anything that any rival European Power could substitute. 

H. C. Trapnell. 
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REVIEWS AND NOTICES. 



[Short notices do not necessarily exclude fuller review hereafter.] 



A Concise Treatise on the Law of Arbitrations and Awards. Third 
Edition. By Joseph Ha worth Redman. London : Butter- 
worth & Co. 1897. 8vo. xxxvi and 438 pp. (18*.) 

A new edition of any .work on the subject of Arbitration and Awards was 
rendered imperatively necessary by the passing of the Arbitration Act, 
1889, and the ever-increasing number of statutes which, like the Workmen's 
Compensation Act, 1897, contain new enactments for voluntary or com- 
pulsory references require that such a work should be kept well up to date,* 

Both the old and the new matter in the work before us have combined in 
producing a book of the greatest utility, not only to the profession, but also 
to laymen engaged in arbitrations. 

The various points which crop up for consideration and decision before 
an arbitration begins, during its continuance, or after its close, are here 
adequately dealt with. 

Though exhaustive in range, this work is concise in treatment, clear in 
arrangement, and portable in bulk. It affords a convenient but sufficient 
accompaniment to the busy practitioner in his journeys to the multifarious 
places where references are held, but libraries are often scarce and scantily 
iurnished. The tables prefixed and matter appended leave little to be 
desired, and the many useful and careful precedents in App. I. will be of 
special service to the draftsman. 

The present edition, dated Oct. 1897, appeared just too soon to incorporate 
the recent important decision of the Court of Appeal — in re an arbitration 
between Palmer & Co. and Hosken & Co., W. N., Nov. 13, 1897 — which 
seems likely to give courts of law such control over arbitrations as they 
have never before exercised. 

That case decided (1) that it was misconduct on the part of an arbitrator 
under sect. 1 1 of the Act not to give an opportunity to a party bona fide 
desiring: it to apply to the Court for an order directing an arbitrator to 
state a special case ; and (2) that such misconduct justifies the Court in 
setting aside the award and remitting the case for further consideration 
under sect. 10. This decision, strong as it is, appears to have been antici- 
pated by our author on p. 162, except that he does not call in aid of it 
sect. 1 1 of the Act. 

The advantage of a reference to a single arbitrator rather than to two 
arbitrators and an umpire (long well known to practical men) is pointed 
out on p. 10. The latter form of reference seems often to be stipulated 
for with a view rather to obstruct litigation than to settle or determine 
a dispute. 

All the questions which most frequently exercise the minds of those 
whose attention is directed to this branch of law appear to ub to be fully 
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and accurately treated, and we confidently recommend the book as an 
indispensable handbook to all whom arbitrations may concern. 

S.H.L. 

White and Tudor' s Leading Case* in Equity. Seventh Edition. By 
Thomas Snow. London : Sweet & Maxwell, Lim. Two vols. 
8vo. cxxxii and 1036, cxvi and 876 pp. (£$ 15*.) 

Leading cases are the object-lessons of law, and as such it is no 
wonder that they commend themselves to generation after generation of 
English lawyers. The human mind — the mind of Englishmen more 
especially — is so constituted that it rejoices in the concrete, revolts at the 
abstract, iotum Mud divplicet philosophari, and even to the philosophers 
such epigrammatic novelty as the maxims of Equity once possessed when 
new minted from the minds of eminent chancellors has lost its original 
brightness — fallen into platitude ; but when the abstract is embodied in the 
concrete, the general translated into the particular, as it is in leading cases, 
what a difference ! The commonplaces, the dry bones of the Chancery Courts, 
live again and clothe themselves with the robes of reality. It affects us 
little to be told, for instance, as we are by the sages of Equity, that a person 
in a confidential relationship must not abuse his position, but when, instead 
of that unexceptionable truism, we have put on the stage before us the legacy- 
hunting clergyman, the ' spiritual medium ' and the widow, or the interior 
of the convent with its sanctimonious tyranny, here is actuality, and our 
interest awakens. Or perhaps the proposition presented to us is that 
a tenant for life without impeachment of waste is not entitled to commit 
equitable waste. This is a useful generalization, but dry as remainder 
biscuit after a voyage, or an algebraic formula. When instead of that, or to 
illustrate that, we have the piquant episode — none the worse for being 
a family scandal — of Lord Barnard unroofing Raby Castle to spite his son 
we get a glimpse of human interest, and the principle is instantaneously 
photographed on our memories. There is, however, a worse thing than 
barren generalizations, and that is for the law to become, in Tennyson's 
words, a ' wilderness of single instances/ a ' codeless myriad of precedents.' 
The leading-case method steers successfully between the two dangers. Its 
art lies in selection, in putting into clear relief those cases which, from the 
simplicity of their facts, the fullness of argument, and the felicity of the 
judgment in form and substance, best embody and exhibit the principle 
which the case is chosen to illustrate. From time to time these must, of 
course, change with the evolution of our law — principles require to be 
restated. The experienced editor of the present edition, Mr. Thomas Snow, 
has recognized this and has, to take an instance, raised to the rank of a 
leading case Burr owes v. Lock, substituting it for Savage v. Foster as the 
leading case on equitable estoppel. He has also added to the roll the 
important case of Wilson v. Wilson on separation agreements between 
husband and wife. There are several minor improvements — the printing 
is no longer in double columns, the catchwords are more numerous and 
more clearly printed, the titles of Acts are given by reference also to their 
subject-matter, and an alphabetical table of contents gives coherence to the 
whole. Mr. Snow has, in a word, done his work well, and has given us what 
is, and is likely long to remain, the very best compendium of Equity and 
its mysteries. Of the learning condensed into these volumes some idea can 
be formed when we say that there are twelve thousand cases cited. 



94 The Law Quarterly Review. [No. Llll. 

A Treatise upon the Law affecting Solicitors of the Supreme Court. With 
Appendices. By Arthur P. Poley. London : William Clowes & 
Sons, Lim. Ix pp. (Preface, Table of Contents, and Table of Cases) 
and 700 pp. (including Appendices 130 pp., and Index 53 pp.). 

This book is an essentially practical treatise ; and, haying regard to its 
bulk as it is, we think the author has done wisely in omitting the historical 
side of his subject, which has already been exclusively and ably dealt with 
in other works, by Mr. E. B. V. Christian and others. 

We have submitted the volume to searching tests on several of the topics 
with which it deals, and have found it, like Homer's heroes, ' good at need.' 
Though it can hardly be described as readable, it is a thoroughly serviceable 
work. It pretends to no graces of style ; but there are few points on which 
it will be consulted, which will not be found at once lucidly, succinctly, and 
accurately dealt with, and references given to the latest authorities. 

Indeed, the only substantial point we have been able to find upon which 
to break a lance with Mr. Poley is in regard to his statement of the law as 
follows : * A country solicitor's certificate does not authorize him to practise 
in London, and practicing in London with the certificate applicable to the 
country would render a solicitor liable to penalties ' (p. 508). This is, to 
say the least, stated far too baldly to be regarded as correct, especially as no 
authorities are given ; and an abortive cross-reference in a note carries 
us no further. The point is, what does ' practise ' mean ? The author 
nowhere refers to the guiding authority on the subject, Re Horton (1881), 
8 Q. B. D. 434 ; 45 L. T. 541 ; the principle of which was applied in Wood- 
ward v. Lowe (1884) (unreported, but see 19 Law Jour. 324), and also quite 
recently, with respect to a country solicitor's right to appear as an advocate 
in a Metropolitan Police Court (see 42 Sol. Jour. 58 ; 104 Law Times, 65, 
78). A more accurate statement of the existing law, so far as it has yet 
been determined, would appear to be that: A country solicitor is not 
absolutely prohibited from ' acting ' or ' practising ' or ' carrying on business ' 
in London within the meaning of the Solicitors' Act, 1870, but such ' acting,' 
&c, must be of a casual character ; and he must not habitually, or generally, 
* practise' there. What 'practising or carrying on business' within the 
meaning of a solicitor's certificate is, is a question of fact in each particular 
case to be determined by a series of acts and not by isolated transactions. 
The maintenance of an office, or having a quasi-permanent place of business, 
in London, would be conclusive evidence of practising. A London solicitor, 
on the other hand, can practise or carry on business anywhere in England 
or Wales. 

Our suggestions by way of addenda are few. We think Mr. Poley might 
have found room somewhere for reference to the view recently expressed by 
Mr. Justice Stirling, and apparently favoured by the Court of Appeal, that 
where a solicitor is consulted by a client, and consequently obtains informa- 
tion, from documents or otherwise, affecting the character or credit of 
another person, it is no part of his duty to show those documents or to give 
that information to the other person so affected, even though such person 
be a client or friend of his, Saunders v. Seyd & Kelly's Credit Index Co. 
(1896), 75 L. T. 193. And on pp. 127, 131, where Hegina v. Incorporated 
Law Society \ '95, 2 Q. B. 456, is cited, a reference to the further proceedings 
in the same case in the Court of Appeal, '96, 1 Q. B. 327, should have been 
given. 

We have noted not a few corrigenda. Hood Barrs v. Grossman <$• 
Pritchard, '97, A. C. 172, is not mentioned, though note 1 on p. 100 bears 
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internal evidence that the omission is due to a clerical or typographical 
error ; especially as the law, as laid down by the House of Lords, is incor- 
porated in the text. On p. 360 Irving v. Viana is rightly cited as reported 
in 2 Younge & J. 70 (though misspelt Younger); but on p. 328, and in 
the Table of Cases, erroneously as 2 De G. & J. 70. On p. 372, in 
notes 2 and 3, there are three obvious typographical errors in two lines. 
On p. 359, note 3, where Price v. Couch, 60 L. J. Q. B. 770, is cited, practi- 
tioners should note that that decision was followed recently (though reported 
too late for inclusion by Mr. Poley) in Re Margetson $ Jones, '97, 2 Ch. 314. 

The main fault we have to find is with what we may call the machinery 
of the book. The Table of Contents shows that (apart from three appendices 
in which for convenience of reference Statutes, Rules, and Regulations are 
set out in extenso) it consists of nine books, each containing from two to 
seven chapters. The result is that Chaps. I, II occur no fewer than nine 
times, Chap. Ill six times, Chap. IV twice, and so on. This system is of 
course no new one — it is employed in many standard works, Lindley on 
Partnership, for instance — but, whenever it is employed, it is absolutely 
necessary for due facility of reference that the book and chapter shall be 
clearly denoted at the top or in the margin of each page ; and not, as in 
this volume, omitted altogether, the paginal headline consisting merely of the 
short title of the entire work repeated from the first page to the last of the 
text. Further, a reference such as that which constitutes note 1 on p. 508, 
viz. ' Supra Book II, Ch. 3/ without any paginal reference, drives one perforce 
to the Table of Contents before the required page in the text can be ascer- 
tained. Defects such as these are irritating and should be remedied in 
future editions. 

The Table of Cases is full and informing, as references are given to several 
series of reports; a convenience, however, which becomes somewhat of 
a work of supererogation when repeated in the text. The cases throughout 
the volume are brought well up to date ; and, although the author's Preface 
is dated August 9, 1897, he has managed to include some references to cases 
decided at least as late as the end of May. In some of the more recently 
decided cases which are here found cited it might perhaps have been 
possible to add references to what are sometimes, with more convenience 
than strict accuracy, called ' the authorized reports/ e. g. in Lewis v. Powell 
to '97, 1 Ch. 678 ; in In Re Battams & Hutchinson, to '97, 1 Ch. 699; in In 
re Wood, Ex parte Fanshawe to '97, 1 Q. B. 314 ; and in Macaulay v. Policy 
to *97, 2 Q. B. 122. But this is a small matter for complaint; and that it 
has been found possible to include any references at all to some of these so 
recently decided cases speaks well for the keen industry of the author. 

It is regrettable that dates have not been appended to all the cases cited. 

Before parting with the volume it may be useful to compare it briefly 
with the work of predecessors in the same field. During the last twenty 
years only two books worth mentioning have appeared upon the subject ; by 
Mr. A. Cordery (ist ed. 1878 ; 2nd ed. 1888), and Mr. Archer M. White 
(1894), respectively. Mr. Cordery is alone in specially treating of and 
devoting a separate chapter to ' The Liability of Client for Acts and Defaults 
of Solicitor/ a highly important by-way of the main subject ; and he has 
a' useful appendix fully dealing with the ' Appointments and Offices confined 
to or usually held by Solicitors.' Mr. Cordery and Mr. White both deal 
shortly, though on the whole satisfactorily, with the criminal liability of 
solicitors ; Mr. Poley does not touch at all upon some important aspects of 
the subject. On the other hand, the powers and procedure of the Statutory 
Committee of the Incorporated Law Society, under its inquisitorial juris- 
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diction conferred by the Solicitors* Act, 1888 (too late for Mr. Cordery's 
2nd ed.), are more fully and usefully treated by Mr. Poley than by Mr. White. 
Mr. White is alone in devoting a chapter, useful on occasion, to the American 
law concerning legal practitioners ; and in furnishing in an appendix a few 
Precedents. Mr. Poley deals more fully than either of his predecessors with 
the subject of Solicitors' Retainer and the duties, rights, and liabilities 
arising thereout. On the whole this volume bids fuir to become the 
standard work on the subject. 



An Introduction to the History of the Law of Beat Property. By 
Kenelm Edward Digby, assisted by William Montagu 
Harrison. Fifth Edition. Oxford : Clarendon Press. London : 
Henry Frowde aud Stevens & Sons, Lim. 1897. La. 8vo. xiv 
and 448 pp. 

Mr. Digby's official work naturally does not leave him overmuch time for 
revising new editions, and Mr. Harrison, a graduate in law and a Fellow of 
All Souls as well as a member of the Bar, was well chosen for the task. We 
think, however, that Mr. Harrison's reluctance to interfere with the text 
beyond evident necessity, a reluctance proper and laudable in itself, has 
stood in the way of thorough treatment at some points. The ghost of the 
* mark system ' still lingers, probably to the confusion of beginners ; and 
generally the results of modern criticism have been added rather than 
worked in. Old Spelman should not miss recognition, even in an elementary 
book, for the true explanation of folk land which he first gave, and which 
Prof, VinogradofF has restored, but which is here stated as if it were a hew 
discovery. It might have been more explicitly noted that the impossible name 
' Taltarum,' as given in the famous case of common recoveries by the printed 
Year Book, is now ascertained t;> be really Talcarn (see L. Q. B. xii. 301). 
An odd mistake has escaped correction in the translation of the preface 
or exordium to Glanvill. ' Stilo vulgari et verbis curialibus utens ex 
industria ' does not mean ' purposely using an ordinary style and the lan- 
guage of everyday life ' (as distinct from technical language) but 4 purposely 
using the accustomed form and official terms of the courts ' (as opposed to 
any inappropriate striving for elegance or classical Latinity) : and so, in 
effect, Beames's translation gives it. * Verba curialia ' might, in another 
context, mean the polite language of courtiers. ' The language of every- 
day life ' is what it cannot mean in any mediaeval context. In the glossary 
the relation of ' bovata ' to ' carucata ' should not have been left indefinite. 
A normal carucate is eight novates as certainly as a normal hide is four 
virgates. It is still worse to give Blount's Law Dictionary as a sufficient 
authority on the virgate at this time of day. We do not say that these and 
such-like antiquarian shortcomings detract seriously from the general utility 
of the book. But when a book is so good and useful as a whole, it is a pity 
that every part of it should not be brought as near perfection as may be. 



The Law of Mines, Quarries, ami Minerals. By Robert Forster 
MacSwinney, assisted by Leonard Syer Bristowe. Second 
Edition. London: Sweet & Maxwell, Lim. 1897. La. 8vo. 
lxxxviii and 899 pp. (40*.) 

Since the publication in 1884 of the first edition of this standard work 
of reference both the Courts and the Legislature have been busy in dealing 
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with the subject-matter. Mr. MacSwinney points out, however, that the 
very foundation of the subject — the proper meaning of the word ' mineral ' 
— does not appear to be definitely settled. The well-known definition of 
i minerals' by Lord Justice Mellish in Hext v. Gill (1872), L. R. 7 Ch. 699, 
as including ' every substance which can be got from underneath the surface 
of the earth for the purpose of profit ' has been dissented from by the House 
of Lords in The Lord Provost of Glasgow v. Farie (1888), 13 App. Cas. 657, 
on the ground that the element of profit was introduced. According to the 
latter case common clay,* sand, and gravel forming the upper soil are not in 
Scotland ' mineral?/ but are without apparent reason placed in a category of 
their own. In Midland Railway Co. v. Robinson (1889), 15 App. Cas. 19, 
limestone got by surface operations is in England a ; mineral,' and the 
author submits that, the language of the English and Scottish Waterworks 
Acts being substantially identical, the case of The Lord Provost of Glasgow 
v. Farie, although decided upon a Scots Act, must be taken as a binding 
decision in England as well as in Scotland, and suggests the passing of an 
amending Act to remedy this anomaly. It is perhaps to be regretted that 
* minerals ' were not defined in the Interpretation Act, 1889. 

The chapter on Support in this edition has been re-cast and in part 
re-written. This has been rendered necessary by the numerous decisions on 
the subject and by a very important Act of Parliament. 

The Table of Cases with references to all the Reports follows that 
excellent practice, hitherto very rarely adopted, of marking with an asterisk 
the pages of the text in which the facts of a case are stated. All the cases 
are noted down to the date of publication. There is an exceptionally full 
and well-arranged Index. Altogether the book may be confidently recom- 
mended. 

The Modern Law of Real Property. By the late L. A. Goodbve. 
Fourth Edition. By Sir Howard Elphinstone, Bart., James W. 
Clark, and Arthur Dickson. Loudon: Sweet & Maxwell, Lim. 
1897. La. 8vo. xxxviii and 585 pp. 

It would seem by the preface to this edition that the book now really 
contains more of the editors' work than of the late author's. This process, 
which is sooner or later inevitable in all such cases, maybe matter for regret 
in some. In the present case the reputation of the editors for thorough 
mastery of the subject stands too high for any regret to be possible. One 
disappointment is in store for those readers who may hope to find some 
account or peradventure criticism of the Land Transfer Act, 1897. The 
Act passed on the 6th of August : the preface to this edition is dated the 
1st of August, and the revision of the text was no doubt complete weeks if 
not months earlier. Hence there is nothing about the new Land Transfer 
Act. Perhaps, indeed, not much can be profitably said about it, as yet, in 
ordinary text-books. It is not good for students to be introduced too early 
to the mazes of legislation by reference. We are aware that the detestable 
form of this and much other modern legislation is imposed by the needs of 
parliamentary tactics ; and, so long as vexatious obstruction is tolerated and 
unlearned, not to say uneducated, members of the House of Commons persist 
in meddling with things they do not understand, the Ministers and law 
officers of the Crown cannot be blamed for doing their work in a bad form 
rather than leave it undone. But, now that the Act is passed, we trust 
that an early opportunity will be taken to consolidate the Land Transfer 
Acts into a comparatively intelligible whole. 

VOL. XIV. H 
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A new passage in this edition which will be of special interest to con- 
veyancers is the discussion of the rule in Shelley's case at p. 239. The 
learned editors (without committing themselves as to its actual history) 
find its logical justification in the meaning of the word ' heirs.' The heirs 
of A are not a definite co-existing group of persons, but an indefinite 
number of persons who must take, if at all, in succession to one another. 
They cannot take as joint tenants or tenants in common, and there is no 
other way for them to take by purchase. Descent, therefore, is the only 
way in which they can take, and it must be descent from A. That is, 
limitations to A for life, remainders to B t C> &c. in life or in tail, remainder 
to the heirs of A, can be carried out only by treating the ultimate re- 
mainder as a remainder to A in fee. Nothing could be more ingenious, 
and the discussion in 1 1 Henry IV, 74 goes to show that something like 
this was really in the minds of fifteenth-century lawyers. They seem to 
have thought it impossible that a person designated only as * right heir 
of A ' should take any estate other than A had taken, or at least might 
have taken, under the same instrument. 



A General View of the Law of Property. By J. Andrew Strahan, 
assisted by J. Sinclair Baxter. Second Edition. London: 
Stevens & Sons, Lim. 1897. 8vo. xxviii and 388 pp. (10*. 6d.) 

It is little more than two years since we reviewed the first edition of this 
interesting work. The author in his preface defends himself against some 
of our criticisms, and retaining his opinion as to the best method of treating 
his subject, has in no way departed from the general plan of the first edition. 
We are glad to see that the text has been amplified and corrected in many 
of its details, and some of the omissions we called attention to have been 
supplied. It has been brought up to date by the inclusion of the Land 
Transfer Act, 1897, and several cases decided this year. The sections on 
profits & prendre and Franchises are still capable of improvement. The 
author seems to assert that such franchises as free fishery, rights to tolls, 
treasure trove, and wreck are * rights to do something upon, or take some- 
thing from, land which belongs to another.' Far from this being an essential 
characteristic of such franchises, it is by no means clear that some of them 
can be exercised except upon land belonging to the grantee. At any rate 
the instances of their being exercised upon the lands of another are 
comparatively rare. The whole of these sections want careful revision. 



Tie Laic of Mortgage and other Securities upon Property. By the late 
W. R. Fisher. Fifth Edition. By Arthur Underbill. London : 
Butterworth & Co. 1897. La. 8vo. cxlvi, 995 and 154 pp. 
(£2 12*. 6d.) 

This standard work has now not only been supplemented by additional 
chapters treating of subjects which have become prominent only of late 
years, such as Debentures, but largely recast and rearranged with a view to 
greater convenience of reference. The value of these improvements can be 
fully ascertained only by continuous practical use. There is every reason, 
however, to expect that Mr. Underbill's own work will be found judicious 
and adequate. We regret to say that the table of cases, about the only 
part of a book of this magnitude that can be tested offhand, is neither so 
adequate in the way of references to all the reports as it professes to be, 
nor free from serious inaccuracies. For example, the important case of 
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Beckfbrd v. Wade is indexed under ' Deckford ' ; Corbett v. Barker appears 
under ' Cobbett/ Hartley v. Hitchcock will be found both under ' Hartley * 
and (with a wrong reference) under ' Hurtley/ and Mayhew v, Crtckett be- 
comes Mayhett v. Crtckett ; two different cases of Pitt v. Pitt are lumped 
together ; and the references to Ire*on v. Derm, Place v. Fogg, Evans v. 
Bicknell, Scholefield v. Heqfield, Booth v. Creswicke (6 Sim. 1023, no such 
page and no such case in that volume), Ingiia v. Usherwood, Cockshott v. 
Bennett, Slubey v. Heyward, Capel v. Butler, Brewin v. Austin, Holderness 
v. Shaded*, and Dixon v. Baldwen are given with various errors in names, 
figures or abbreviations, of which some are large enough to be misleading. 



jPfo Principles of Pleading, Practice and Procedure in Civil Actions in 
the High Court of Justice. By W. Blake Odgebs. Third Edition. 
London: Stevens & Sons, Lim. 1897. 8vo. lvi and 468 pp. 
(12*. 6d.) 

The learned Recorder of Winchester has now extended his work on 
Pleading so as to make it also an elementary treatise on Procedure in 
general, at least in the Queen 8 Bench Division. In this we think he has 
done well, for there were full practice books for matured lawyers and 
meagre students' manuals for examination purposes, but, so far as we know, 
no working introduction on a moderate scale to the manner in which 
business is actually done. Mr. Blake Odgers's frequent citation of authorities 
from the older books as illustrations is much to be commended. All students 
of law should learn as soon as possible that, although the details of pleading 
are variable, and have not always been reasonable, the main principles 
remain the same under all changes of Acts and Rules. 



Common Law Pleading: its history and principles. By R. Ross Perry. 
Boston, Mass. : Little, Brown & Co. La. 8vo. xxvi and 494 pp. 

Most English lawyers will look on a new American refashioning of 
* Stephen on Pleading ' as they would look on one of Prof. Marsh's formidable 
extinct saurians. But in the United States— or some of them — the science 
of pleading is not yet as the deinosaur or the dodo. Mr. Ross Perry has 
added some useful history of courts and forms of action. We venture on 
a few small criticisms. Young readers should not be allowed (pp. 26, 27) 
to suppose that manor courts are known to be as old as the hundred court, 
or the county court to be older. In the statement that Anglo-Saxon courts 
'were frequently held in the open air' it would be pretty safe to read 
' always.' The learned author says that after the Constitution of Clarendon 
the ecclesiastical courts could not enforce agreements made only with pledge 
of faith. The precise interpretation of Circumspecte agatis and the Consti- 
tutions of Clarendon is not clear : but there is plenty of evidence that in 
fact the Courts Christian did what they are here said to have been unable to 
do, besides other things which they probably ought not to have done. See 
Harv. Law Rev. vi. 403. 



An Outline of French Law as affecting British Subjects. By 
J. T. B. Sewell. London: Stevens & Sons, Lim. 1897. 8vo. 
xv and 23 a pp. 

Thb title of this little book explains its object, which is not to give a resume 
of the whole of French law, or of its principles, but merely to collect together 

H 2 
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the provisions of the Codes likely to affect Englishmen in France and some 
judicial decisions showing how in certain cases different Courts have con- 
strued them. Judgments upon points of law in France have no binding 
effect as precedents, and in every case the Court is supposed to go back to 
the original principle as laid down in the Code, though ' la jurisprudence 
constante ' of the local court has in fact great weight. There is thus nothing 
in France corresponding exactly to our case-law. The reader of Mr. Sewell's 
book will have to bear this in mind in connexion with his numerous quota- 
tions from judgments. The matters dealt with are as follows : — The Right 
to Reside and Possess Property in France, French Nationality, Competence 
of the Courts, Intestate Succession, Testamentary Succession of Moveables, 
Regime Matrimonial, Marriage Settlements, Status and Capacity, Contracts, 
some particular forms of Contracts — Marriage and Divorce — Bills of 
Exchange and Promissory Notes, Torts, Bankruptcy, Execution of Foreign 
Judgments and Litispendence. If the work should reach a second edition 
we may suggest that a few corrections are needed, as at p. vi where the 
author speaks of ' French doctrine and jurisprudence/ evidently using these 
terms in their French sense (i. e. opinions of learned writers and judicial 
decisions), at p. vii of ' so-called Private International Law ' (an expression 
of controversial opinion out of place in such a work), and again on the same 
page of the ' correction of . . . conflicts of law.' We have also noticed some 
involved statements such as on p. 1 2 1 : ' a recent case has decided that the 
Courts would not allow the married woman who was sought to be charged 
to apply French law by reference to the law of domicil.' 

In spite of lapses which perhaps merely show that the book has been 
hurriedly revised, it will be welcome to the practitioner. Not the least of 
its merits is that the index is exhaustive. 



Encyclopaedia of the Laws of England. Edited by A. Wood Renton. 
Vol. IV. County District to Employers and Workmen. London : 
Sweet & Maxwell, Lim. ; Edinburgh : W. Green & Sons. La. 
8vo. viii and 488 pp. (25*.) 

This volume contains articles on Damages, Defamation, and allied topics 
by Mr. Blake Odgers ; on various matters of international law by Mr. T. 
Barclay ; on colonial or quasi-colonial matters by Mr. T. Raleigh (we regret 
that the article ' Egypt ' does not explain our very peculiar position there, 
for which Sir A. Milner's book should be consulted); on Court Baron and 
Court Leet by Mr. F. W. Maitland; on Procedure by Mr. Francis A. 
Stringer ; on real property subjects by Mr. Cyprian Williams ; on Criminal 
Law by Mr. W. F. Craies ; and a variety of other information not easy to 
find elsewhere. We venture to observe that, while the principal articles are 
well and often extremely well done, the others do not always achieve that 
precision and completeness which are the crown of virtue to a great book of 
reference. A little more space and trouble might be given to the minor and 
more obscure headings, at the cost, if need be, of giving a little less to those 
on which good text-books are available and for which, therefore, practitioners 
are less likely to rely on the Encyclopaedia. Thus in the article * Debt, 
Action of an awkwardly placed sentence all but commits the learned writer 
(who doubtless knows better) to representing the common ' indebitatus ' 
counts in assumpsit as belonging to the action of debt ; and a novice might 
' easily be misled. And we must except, though it is really of no importance, 
to the medieval history which treats that eccentric book the Mirror as a fair 
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sample of the older law books, and the modern history which supposes 
Macanlay's draft of the Indian Penal Code to have been later than the 
reports of the Criminal Law Commissioners (' Criminal Law/ pp. 37, 38). 



Notes on Perusing Titles, containing observations on the points most 
frequently arising on a perusal of titles to real and leasehold 
property, with an Epitome of the notes arranged by way of 
reminders. By Lewis E. Emmet. Third Edition. With an 
Appendix on the Appointment of a Real Representative by the Land 
Transfer Act, 1897. London : Jordan & Sons, Lim. 1897. 8vo. 
xliv and 376 pp. 

The first edition of this book was published in May, 1895, and the third 
edition is now published. This fact shows that it has supplied a want It 
appears, to quote from the preface, to be limited to ' the points likely to be 
met with in every-day conveyancing." The method of citing the cases 
referred to has some inconvenience. The author does not habitually cite 
from any one set of reports : he cites sometimes from one, sometimes from 
another, with the result that the practitioner, unless he has access to 
a public library, will probably not be able to read all the cases referred to. 
In a book of this nature it would be better either to give reference to all 
the reports, or if this is considered inconvenient, always to refer to the 
same set of reports. 

Perhaps one of the most useful parts of this book, to the inexperienced 
practitioner at least, will be the * Reminders/ p. 228 et seq., which contain 
practical hints as to the requisitions that should be made under various 
circumstances. "We may add that we have occasionally used the book and 
have found it useful. 



Die Gesetze der Angelsachsen. Herausgegeben im Auftrage der Savigny- 
Stiflungvon F. Liebermann. Erster Band : Text u. Ubersetzung. 
Erste Lieferung. Halle a. S., Max Niemeyer. 1898. 4to. 191pp. 

This first instalment of the new standard edition of the Anglo-Saxon 
dooms brings us down to the laws of Eadmund. Until we have Dr. Lieber- 
mann s commentary and apparatus criticus, bare notice must suffice. Where 
there is more than one early manuscript of approximately equal authority, 
Dr. Liebermann has not attempted to construct a normal recension, but has 
printed all the texts in parallel columns. In the very first paragraph of 
JEthelberht's laws he has restored, from the concurrent evidence of 
a Cottonian MS. and a sixteenth-century transcript of the Textus Roffensis, 
an interesting and obviously correct original reading ' maethlfri]?,' the place 
of the assembly or court (the mallus of the Continental leges barbarorum) ; 
the current reading * mynstres-fri)> f is a well-meant conjectural filling-up of 
the lacuna exhibited by the Textus Roffensis in its present state. 

Then in the laws of Ine, § 62, we have the passage about watet ordeal, 
which, as we mentioned on Dr. Liebermann's first publication of his 
discovery (L. Q. R. xii. 309), had been obscured for centuries by the mis- 
reading of one letter. 

We have also received : — 

The Annual Practice, 1898. By Thomas Snow, Charles Bubney, and 
Francis A. Stringer. Two vols. London: Sweet & Maxwell, Lim.; 
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Stevens & Sons, Lim. 8vo. Vol. T, xv and 1466 pp. Vol. II, ccxlviii 
and 516 pp. (25*. net.) — In order to keep down the growing bulk of Vol. I, 
the editors in this issue have transferred to Vol. II, which now becomes 
a volume of quite respectable proportions, the tables of cases and statutes 
and the miscellaneous notes on Procedure and Practice (including those 
on Infants, Lunatics, and Married Women) hitherto printed in Vol. I. 
The new features include the R. S. C. under the Life Assurance (Payment 
into Court) Act, 1896 (Ord. LIV c), the Rules under the Judicial Trustees 
Act, 1896, and the Order in Council of August, 1897, relating to the 
circuits of the Judges. Many of the notes throughout the work have been 
rewritten and rearranged. 

A Code of the Law of Rating and Procedure on Appeal. By Stlvain 
Mayer. London: Waterlow & Sons, Lim. 1897. La. 8vo. xxxivand558 
pp. — Probably no branch of the law bristles with so many difficulties as the 
law of rating — especially in its application to the rating of railway, dock, 
canal, and otlier companies. In this work Mr. Mayer gives us the law as it 
at present stands in the form of a code, and so far as we have tested the 
book we have found it accurate and well arranged. It embodies the 
Agricultural Rates Act, 1896, and the Order issued under the Act, and 
specimens of valuations of railway, dock, gas, electric light and water 
companies. 

Precedents of Leases, with practical notes. By John Andrews. Third 
Edition. By C. de Courct Hamilton. London : Reeves & Turner. 1897. 
Sm. 8vo. xv and 324 pp. — The 'introductory notes' in this little book 
contain a concise and accurate statement of that part of the law relating to 
leases, which is of importance to the draftsman who is settling a lease. The 
book contains Precedents of Leases, Assignments, Surrenders, Licences, and 
Notices, a short discussion on the Stamps on Leases and Assignments, the 
Order, under the Solicitors' Remuneration Act, as to costs, and a schedule of 
statutes. We consider that it will be found very useful in the ordinary 
practice of a solicitor's office. 

The Compulsory Summons for Directions : a practical treatise on the 
new rules of the Supreme Court as to directions. By Francis A. Stringeb. 
London : Sweet & Maxwell, Lim. 1897. 8vo. 30 pp. + i^leaf. — Small as 
it is, this pamphlet will be welcome and important to practitioners, espe- 
cially in the Queen's Bench Division. Mr. Stringer considers the probable 
working of the new Order XXX with a careful and experienced eye, and all 
his remarks deserve attention. His general conclusion is that the object of 
the Order is not to interfere with the general conduct of cases which are 
proper for pleadings, but to sift out those in which pleadings are needless, 
and interlocutory proceedings a mere pretence for making costs ; and he 
thinks that, with due vigilance on the part of the Court, this end will 
probably be attained. 

Statutes of Practical Utility passed in 1897. With notes and a summary 
of the Statutes selected by J. M. Lbly. London : Sweet & Maxwell, Lim. ; 
Stevens & Sons, Lim. 1897. La. 8vo. xxi and 100 pp. (5a.) — This annual 
continuation of l Chitty's Statutes ' comprises all the Statutes of practical 
utility passed during 1897, arranged under subject-headings, and accom- 
panied by a very useful summary of the general effect of each Act. Mr. 
Lely's annotations will save the time of those trying to arrive at the result 
of previous legislation on a given subject. 
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The Law of District and Parish Councils. By John Lithiby. Second 
Edition. London: Effingham Wilson and Sweet & Maxwell, Lim. 1897. 
8vo. xvi and 659 pp. (15*) — Mr. Lithiby's book is one of the earliest of 
the many works called into existence by the Local Government Act, 1894. 
It contains the text of the Acts of 1894 and 1897, with annotations, the 
Local Government Board Orders issued under s. 48 of the Act, and the 
Board's Circulars as to Allotments, Proceedings of Parish and District 
Councils, the Use of Schoolrooms for meetings, and the many other details 
incidental to the working of the Act. Reprints are also given of other 
Acts connected, more or less intimately, with Local Government adminis- 
tration, including the Agricultural Holdings Act, 1883, the Allotments Acts 
1887, 1890, the Burials Acts, 1852 to 1885, and the Public Libraries Act, 
1892. There is also a useful explanatory introduction, giving a synopsis of 
the provisions of the Local Government Act. Recent cases appear to be 
duly noted, but the arrangement by which the notes are sometimes placed 
several pages ahead of the sections to which they refer is rather bewildering. 
The index contains many superfluous and unpractical headings, but does not 
omit the proper ones. 

A Selection of Leading Cases in the Criminal Law (founded on Shirley's 
Leading Cases), with Notes. By Henry Wabbubton. Second Edition. 
London: Stevens ft Sons, Lim. 1897. 8vo. xxiv and 29a pp. (10s. 6d.) — 
We have already pointed out (L. Q. R. viii. 177) the cardinal defect of this 
work : the leading cases are not there, but only abridgments of them, 
without any warning to the ignorant novices who are the most likely people 
to use the book. For example, B. v. Dudley <£■ Stephens, which occupies 
16 pages in the Law Reports, is here accounted for by a note of a little 
more than a page : and the long and difficult case of R. v. AshweU is so cut 
down as to become quite unintelligible. 

The Assam Code : containing the Bengal Regulations, Local Acts . . . &c. in 
force in Assam . . . with chronological tables and an index. Calcutta [published 
by the Legislative Department of the Government of India]. La. 8vo. xx 
and 780 pp. (Rs. 7 or 9*. 6d.) — It is curious to find among the modern 
and local contents of this volume the original Bengal Regulation of 1829 
• for declaring the practice of Sati or of Burning or Burying alive the widows 
of Hindus illegal and punishable by the Criminal Courts/ We trust there 
is no special necessity for its republication in Assam. 

La Colpa nel Diritto Civile Odiemo, 2* Edizione interamente rifatta. 
Colpa Contrattuale. G. P. Chibont. Torino: Fratelli Bocca Editori. 
1897. 1 vol. 8vo. ix and 772 pp. — This book forms part of a collection of 
legal works. It treats principally of the liabilities arising from breach of 
contract, the consequences of negligence, and the nature of damages. The 
subject is dealt with at great length, and many references are given to the 
Italian and French Codes, and to cases which have been decided on them, or 
rather on the general principles which have to be called in to supplement 
the scantily expressed provisions of the Napoleonic text. 

Cuestiones de Derecho Internacional sobre la Letra de Cambio. Por 
J. Gallabdo. Toledo: Menor Hermanos. 1897. 8vo. 212 pp. 
(3 pesetas.) — In this very neatly got up little book any one who is curious 
about foreign laws on negotiable instruments, and can make out Spanish, 
may find a summary view of the principal codes and usages. We should 
think the book might be of considerable use to English and American 
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lawyers and merchants resident in Spanish -speaking countries, or otherwise 
having business relations with them. The only blemish we have observed 
is that some German citations are badly misprinted. 

The Lawyer* 8 Comjxinion and Diary for 1898. Edited by E. Layman. 
London: Stevens & Sons, Liin. ; Shaw & Sons. 8vo. 203 and 642 pp. 
(3*. 6d. to 10*. 6d.) — The fifty-second annual issue of a work scarcely needs 
recommendation. All information likely to be of service to lawyers seems 
to have been collected by the editor. In the list of Country Solicitors the 
name of the County Court now follows that of the town. To meet the 
growing bulk in other directions the lists of members of the Government 
and of the Houses of Lords and Commons included in former editions have 
been omitted in this issue. We think this is a wise discretion, the 
information being readily accessible elsewhere. 

Sweet Sf Maxwells Diary for Lawyers for 1898. Edited by Fbancis A. 
Stkinger and J. Johnston. London : Sweet & Maxwell, Lim. ; Man- 
chester: Meredith, Ray, and Littler. 8vo. 422 pp. (3*. 6d. net.) — This 
Diary contains much information and hardly a line that is useless. Among 
the new features in this issue are the Rules of Descent of Intestates' Real 
Estates and a list of the District Official Receivers under the Companies 
(Winding-up) Act, 1890. The Gazetteer of towns, showing the County 
Court Districts and District Registries in which they are situate, is likely to 
be of service to both town and country solicitors. 

The Lawyer's Remembrancer and Pocket Booh for tlte Year 1 898. Compiled 
by Abthub Powell. London : W. L. Field ; and sold by the Solicitors' 
Law Stationery Society, Lim. i2mo. 132 pp. (2*. 6d. net.) — In the space of 
6 in. by 4 in. this book gives much useful information about Stamp Duties, 
Trustee Investments, Costs, Proceedings by and against Partnership Firms 
(Ord. xlviiia), Appeals, Compulsory References, Originating Summonses, 
Summary Jurisdiction of Justices, and other things that a lawyer wants to 
know. There is aho a list of some modern Leading Cases, and an index to 
Judicature Acts and Rules. 

Jones' Book of Practical Forms for use in Solicitors 9 Offices. Vol. I. By 
Chable8 Jones. London : Effingham Wilson. 1897. 12 mo. xiiand492pp. 
(5*. net.) — This book looks as if it would be useful. Such headings as 
* Letter to Client dunning for money — drawn mild ' and * Letter putting on 
the screw to person who has misappropriated money ' — are rather surprising 
in a book intended for serious business purposes, but we observe nothing 
unusual in the forms themselves. 

Lectures on the Principles of Local Government delivered at the London 
School of Economics. By George Laurence Gomme. Westminster: 
A. Constable & Co. 1897. 8vo. xv and 267 pp. (12s.) — This book has 
come to hand as we go to press. The analysis of contents looks interesting, 
but the subjects dealt with appear to belong to the domain of politics rather 
than to that of law. 

Gaetano Mosca : Elementi di Scienza Politica. Roma, &c. : Fratelli Eocca. 
1896. 8vo. 400 pp. — This book comes to hand as we are going to press : we 
are therefore unable to say at present on which side of the borderland 
between jurisprudence and politics it chiefly lies. 

A Treatise on the Law of Collisions at Sea. By R. G. Mabbden. Fouith 
Edition. London : Stevens & Sons, Lim. 1897. 8vo. lxxvi and 686 pp. 
(28*.). — Review will follow. 
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The Revised Reports. Edited by Sir F. Pollock, assisted by R. Campbell 
and O. A. Saunders. Vols. XXXI and XXXTE, 1826-1830. (2*3 
Bligh (N.S.); Tamlyn; 1 E. & M.; 7, 8, & 9 B. & C; 1, 2, & 3 M. & 
Ry.; 6 Bingham; 3 & 4 Moore & Payne; 2 & 3 Younge & Jervis ; 
2 Car. & P.; Moo. & Mai.; 7 Law Journal (O.S.).) London: Sweet 
& Maxwell, Lim. ; Boston: Little, Brown & Co. 1897. Vol. XXXI, 
xv and 781 pp. ; Vol. XXXII, xiv and 830 pp. (25*. each Vol.) 

Riding Oases, Edited by K. Campbell, with American Notes by Irving 
Browne. Vol. XII. Executor — Indemnity. London: Stevens & Sons, 
Lim. 1897. La. 8vo. xxxii and 845 pp. (250. net.) 

A Treatise on the Law of Mortgages (founded on Coote's Law of Mort- 
gages). By L. G. Gordon Bobbins, assisted by F. T. Maw. Two vols. 
London : Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 1897. La. 8vo. 
ccxxvii, xvi and 1759 pp. (^3«) — Review will follow. 

A Compendium of the Law relating to Executors and Administrators. By 
W. Gbegobt Walker and Edoab J. Elgood. Third Edition. By Edgar 
J. Elgood. London : Stevens & Haynes. 1897. 8vo. lxxvii and 445 pp. 
(21*.) 

A Manual of the Principles of Equity: a concise and explanatory treatise 
intended for the use of students and the profession. By John Indebmaur. 
Fourth Edition. London: Geo. Barber, 1897, 8vo t xxii and 542 pp. 
(18*) 

The Student's Guide to Real and Personal Property and Conveyancing. 
By John Indbrmaur and Charles Thwaitkb. Fourth Edition. London : 
Geo. Barber. 1897. 8vo. 224 pp. (10*.) 

The Student 9 s Guide to the Principles of the Common Law. By John 
Indermattr. Fourth Edition. London : Geo. Barber. 1897. 8vo. x and 
'37 PP. (5*) 

Simplex System of Solicitors 9 Book-keeping and Economic Method of 
Keeping Costs. By George Sheffield. London: Effingham Wilson. 
1897. 8vo. vi and 112 pp. (3*. 6d. net.) 

Table of the Death Duties, including the new Estate Duties. By E. Harris. 
Second Edition. London : W. Clowes & Sons, Lim, 1897. (6*.) 

Law of Rights in Security Heritable and Moveable, including Cautionary 
Obligations. By W. M. Gloag and J. M. Irvine. Edinburgh : W. Green 
& Sons. 1897. La. 8vo. xxxiv and 1023 pp. 

A Treatise on Joint Rights and Liabilities : including those which are joint 
and several. By Walter Husset Griffith. London : Butterworth & Co. 
1897. 8vo. xx and 65 pp. (index not paged). (5s.) 

The Trial of Lord Cochrane before Lord Ellenborough. By J. B. Atlay. 
With a Preface by E. D. Law, Commander R.N. London : Smith, Elder 
& Co. 1897. 8vo. xii and 529 pp. (18*.) 

The Law of Divorce applicable to Christians in India. By H. A. B. 
Rattigan. London : Wildy & Sons ; Allahabad : The ' Pioneer ' Press. 
1897. 8vo. xix and 460 pp. (180. net.) 

The Law of Master and Servant, with a chapter on Apprenticeship. By 
E.A. Parxtn. London : Butterworth & Co. 1897. 8vo. xxxi and 214 pp. 
(7#. 6d.) 

VOL. XIV. I 
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Commentaries on the Law of Trusts and Trustees, as administered in 
England and in the United States of America. By Charles Fisk Bkach. 
Two vols. London: R. James Berkinshaw. 1897. La. 8vo. ccxxxiii, xiii 
and 1873 PP« 

Les Principes du Droit International Prive. 3 tomes. Par Albebic 
Rolin. Paris : Librairie Marescq. 1897. 

Histoire du droit prive de la Republique Athenienne. 3 tomes. Par 
Ludovic Beauchet. Paris: Librairie Marescq. 1897. 

Les Jurisdictions Commerciales au moyenrdge. Par Fbanjois Mobel. 
Paris: Rousseau. 1897. 

Societe. l£tat. Patrie. 2 tomes. Par P. Fabrequettes. Paris : Librairie 
Marescq. 1897. 

Code Civil AUemand et lot d Introduction. Trad, par Raoul dk la 
Grasserie. Paris : A. Pedone. 1897. 

Code Civil AUemand et lot d Introduction. Trad, par 0. de Meulbnaebe. 
Paris: Librairie Marescq. 1897. 

Frankfurter Privatrecht. Von Dr. Paul Neumann und Dr. Ernst Levi. 
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NOTES- 

sjtLENv. FLOOD, on which the Editor comments in a short 
-^-X article in this number, is supposed among some lay people to 
have defined the rights of trade unions and to be a leading case in 
the law of conspiracy. No lawyer needs to be told that this is not so. 
But, Allen v. Flood having decisively laid down that certain things 
are not in themselves actionable, the question whether there is any 
rule of law which makes them actionable when done by two or 
more persons in concert — whether, in short, there is a law of action- 
able as well as punishable conspiracy — becomes more important. 
Darling J. has had to deal with such a question : Huttley v. Simmons, 
'98, 1 Q. B. 181, 67 L. J. Q. B. 213 : and he held, on the authority 
of recent English dicta and a considered Irish decision, Kearney v. 
Lloyd, 26 L. R. Ir. 268, that there is no right of action for conspiracy 
unless ' the acts agreed to be done, and in fact done, would, had they 
been without preconcert, have involved a civil injury to the plaintiff.' 
The weight of American authority is, we believe, to the same effect. 



For several years there has been a reaction from the view which 
prevailed a generation ago, and was supported by the great authority 
of the late Mr. Justice Willes, that facts which constitute a contract 
can give rise only to an action of contract. The view to which 
the Courts have now returned is that, wherever the facts would 
establish a common-law duty without allegation and proof of 
a contract, the addition of the elements necessary to establish 
a contract does not prevent the parties, if they think fit, from 
standing on the more general duty and treating any breach of it 
as a tort. And the Court of Appeal has held in Turner v. Stallibras9 % 
•98, 1 Q. B. 56, 67 L. J. Q. B. 52, that the duty of a bailee at common 
law is a duty of this kind, and an action for the breach of it is founded 
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on tort within the meaning of the County Courts Act. We do not see 
how this can be reconciled with the decision of the same Court just 
twenty years ago in Fleming v. Manchester, Sheffield fy Lines. R. Co., 
4 Q. B. Div. 81, which was not cited. But that case was already 
in conflict with the earlier authorities and not easy to reconcile 
with some later ones. 



The case of Rollasoris registered design, '98, 1 Ch. 237, 67 L. J. 
Ch. 100, C. A., is a rather strong example of the kind of minute 
administrative work which modern legislation has thrown on the 
superior Courts, and ultimately on the House of Lords, whither this 
case is going. And what is it about % The originality or otherwise 
of a design for ornamental coffin-plates. There is no law whatever, 
strictly speaking, in such decisions ; yet they must be reported for 
the guidance of parties, practitioners, and officials who have to deal 
with such matters ; and, because everything depends on the oom T 
bined effect of many small facts, it is impossible to report them 
shortly or to avoid long head-notes. One is inclined to marvel 
whether the Lords Justices find it more cheerful to discuss coffin- 
plates in Court of Appeal No. 2, or sewers and sanitation in Court 
of Appeal No: 1. 

In the whole of Blackstone's Commentaries there are to be found, 
we believe, but two references, and those of a vague and indeter- 
minate character, to the subject now known as private international 
law or the conflict of laws. Not much more than a century has 
elapsed since the death of the Commentator, yet treatises on private 
international law have become an extensive branch of legal 
literature, and not a quarter of the year passes without our Courts 
being called upon to consider questions, often of great nicety, 
belonging to or closely connected with the topic which in Black- 
stone's age did not require to be mentioned in an account of the 
Laws of England. Look for example at the Reports which have 
appeared since the beginning of this year. Ten cases at least-* 
In re Clark, '98, 1 Q. B. 20, 66 L. J.Q.B. 875, C. A. ; In re Smyth, 
'98, 1 Ch. 89, 67 L. J. Ch. 10 ; Attorney-General v. New York Breweries 
Co., '98, 1 Q. B. 205, 67 L. J. Q. B. 86, C. A. ; Baring v. Commissioner* 
of Inland Revenue, '98, 1 Q. B. 78, 67 L. J. Q. B. 44, C, A. ; In re 
de Nicols, '98 1 Ch. 403 ; In re A Bankruptcy Notice, '98, 1 Q. B. 383, 
67 L. J. Q. B. 308, C. A. ; Watson v. Sandie $ Hull, '98, 1 Q. R 
326 ; In re Knight, '98, 1 Ch. 257, 67 L. J. Ch. 136, C. A. ; Deutsche 
National Bank v. Paul, '98, 1 Ch. 283, 67 L. J. Ch. 156 ; South African 
Republic v. La Compagnie Franco-Beige, 8fc, '98, 1 Ch. 190 — all touch 



April, 1898.] Notes. 109 

on matters which concern a writer on private international law. 
Nor is it rash to assume that on this subject the reported form only 
a part of the decided cases. The truth is that the rapid inter- 
communication between the civilized nations of the world and the 
growth of commerce is transforming the character of law. Law is in 
a new sense becoming * international' The question what are the 
limits within which rights acquired under the law of one country, 
are to be recognized in another is becoming an inquiry of the most 
practical importance. Happily its solution has hitherto been left 
in the main to jurists and judges, and has been little interfered 
with by the well-meaning ighorance of Parliamentary legislators. 



In re Clark, '98, 1 Q. B. 20, 66 L. J. Q. B. 875, C. A., is a case of 
more importance than might at first sight be apparent to the casual 
reader. It determines in one sense a mere point of practice, viz. 
that when the Court has jurisdiction to commit a judgment debtor, 
though a foreigner, under the Debtors Act, 1869, s. 5, there is also 
jurisdiction under the Bankruptcy Act, 1883, to make a receiving 
order against him, even though he is a foreigner not domiciled in 
England and has not within a year ordinarily resided or had 
a dwelling-house or place of business in England, and consequently 
a bankruptcy petition could not be presented against him. But 
the case does a good deal more in substance than determine a mere, 
point of practice. It in reality decides that a debtor can be treated 
pretty much as a bankrupt, even though he be a foreigner and has 
no permanent connexion with England. This very likely may be 
expedient, but it is opposed to the policy of the Bankruptcy Act, 
1883, as far as it can be gathered from s. 6 (d) } and goes some way 
towards restoring the state of things which existed in 1873, w ^©n 
Ex parte Criepin, L. R. 8 Ch. 374, was decided. 



In re Smyth, '98, 1 Ch. 89, 67 L. J. Ch. 10, following Sudeley v. Attorney- 
General, '97, A. C. 11, 66 L. J. Q. B. 21, determines that where land 
in England is left to trustees domiciled in England on an ultimate 
truBt for sale and division of the proceeds among certain legatees, 
of whom X is domiciled in England. X's interest under the will 
is an English equitable chose in action recoverable in England, and 
therefore an English asset, and as such subject in 1889 to probate 
duty. It may, with some confidence, be added that since the 
coming into force of the Finance Act, 1894, such an asset would be 
subject to estate duty. 

k 2 
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T, resident and domiciled in America, is the holder of shares in 
an English company. They pass by his will, according to the law 
of his domicil, to his executors in America* The executors have not 
obtained, and do not intend to obtain, probate of T 9 & will in England. 
The company at the request of the executors register them as holders 
of his shares, and pay to them the dividends due upon the shares 
at Ts death. Attorney-Qeneral v. New Tori Breweries Co., '98, 1 Q. B. 
205, 67 L. J. Q. B. 86, C. A., decides that the company by so dealing 
with the assets of T in England, constitute themselves executors 
de son tort, and are liable upon an information by the Attorney- 
General to pay the Crown probate duty upon the assets so 
administered by them. 

The decision itself hardly calls for comment; the only point 
which is curious is that the Court below should have held that the 
company were not liable. The case, nevertheless, is one of that 
increasing class of decisions which define with more and more 
accuracy the rules of English law with regard to so-called private 
international law, and on this matter the following observations 
may be worth making : — 

1. The Court of Appeal reaffirm with great distinctness the 
elementary but constantly forgotten principle that no man can 
in England lawfully deal with the goods of a deceased person 
unless he has obtained an English probate or English letters of 
administration. 

2. The Court reaffirm the well-established principle that shares 
in a company are locally situate in the country where the company 
has its head office. 

3. The Attorney -General v. New Tori Breweries Co. y though it 
applies to probate duty, proves to any one who has mastered the 
nature of estate duty that the Finance Act, 1894, will be found 
to have kept alive, and indeed to have given increased impor- 
tance to, all the technical rules as to the situation of moveable 
property which are to be deduced from decisions with regard 
to probate duty. It is to be regretted that the passing of 
the Finance Act was not taken advantage of for the purpose of 
simplifying these technical rules; some of them are founded on 
good sense, but as a whole they are marked by far too much 
complexity and subtlety. 



An American company arranges to issue bonds which are 
ultimately to be delivered to certain English shareholders. The 
company sends fro.m New York to London documents, which, on 
the face of them, cannot be treated as bonds, nor be sued upon by 
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any holder until they are signed by the agent of a trust company. 
They are so signed in London, and are delivered to shareholders 
entitled to the bonds. The documents thereupon become market- 
able securities on which a holder can sue. Are such bonds issued 
in New York or in London? This is the question which the 
Court of Appeal were called upon to decide in Baring v. Commis- 
sioners of Inland Etvenue, '98, 1 Q. B. 78, 67 L. J. Q. B. 44, C. A. 
The practical importance of the inquiry depends upon the fact that 
if the bonds are issued in London by or on behalf of a foreign 
company, they are, whilst if they are issued in New York they are 
not liable to stamp duty under the Stamp Act, 1892, s, 8a, sub-s. 1. 
The answer given by the Court is clear. A security is not c issued 9 
within the meaning of the Stamp Act, 1891, s. 8a, sub-s. 1 (b) (i.), 
until it becomes a legally effective instrument. The bonds in 
question are therefore not issued at New York, but as they become 
marketable securities on being signed and delivered in London, 
they are issued in the United Kingdom, and therefore liable to 
stamp duty. 

This decision will, in spite of subtle arguments used on behalf 
of the appellant, approve itself to common sense. It gives a broad 
and intelligible meaning to the expression 'issued, 1 and in com- 
bination with other recent decisions, shows the disposition of the 
Courts to prevent the evasion of the revenue laws by elaborate 
forms of business, the main object of which is to escape the pay- 
ment of the tax which the legislature meant to impose. It is 
worth notice that the reason why the bonds were issued in London, 
by an American company, was the desire to escape duties imposed 
by the State of JJew York. 



In re de Nicols, '98, 1 Ch. 403, will be carried before the Court of 
Appeal. We do not, therefore, propose to comment upon the case. 
It is well, however, to point out that the case raises a curious and, 
as far as English authorities go, undetermined question of private 
international law ; it is a question, moreover, on the answer to 
which writers of authority are not agreed. The inquiry is simply 
this: Are the rights of husband and wife to moveable property 
governed throughout the whole of their married life, and at the 
death of either of them, by the law of the matrimonial domicil ? 
The point is raised by reje Nieols in the neatest shape. E and W, 
French citizens, possessed practically of no property, marry at Paris 
without ajiy express marriage contract. According to French law 
they come under the system of 'community of property.' They 
afterwards become resident and domiciled in England, and also 
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become naturalized British subjects. The husband, after they have 
become domiciled in England, amasses a large fortune there. He 
dies whilst he retains his English domicil, leaving his wife surviving. 
He disposes of the whole of the moveable property by an English 
will made in a perfectly valid form. Is the property governed by 
the local law of England (in which case it goes according to the 
will), or is it still governed by the law of the matrimonial domicil, 
in which case the wife is, in spite of the will, entitled 'to one half 
thereof? If any one wishes to get an idea of the difficulties which 
theorists have experienced in answering this question, he should 
consult Gillespie's translation of Bar's Private International Law, 
2nd ed., pp. 405-412. 



In re A Bankruptcy Notice, '98, t Q. B. 383, 6j L. J. Q. B. 308, C. A,, 
follows In re Watson,* 93, 1 Q. B. 21, C. A., and determines that a judg* 
ment of the Scots Court of Session, though registered ip. England, 
cannot be made the foundation of a bankruptcy notice. The decision 
is, we may say with some confidence, right, but as a matter of public 
policy it is possibly desirable that the Judgments Extension Act 
should be so extended that a judgment given in one part of the 
United Kingdom should have the very fullest possible operation 
in every other part of the United Kingdom. 



WaUon v. Sandie $• Hull, '98, 1 Q. B. 326, shows how difficult it 
may be under the complex arrangements of modern business trans- 
actions to determine what is the place where a trade is carried on, 
and therefore how far a trader does or does not fall within the 
operation of the Income Tax Acts. P, an American principal, 
transmits goods to his agent A in Liverpool. A in his own name 
invoices the goods to the purchasers and guarantees payment by 
the purchasers, and ultimately transmits to P the proceeds of the 
sales, less charges and commission. The Crown claims income tax 
under Schedule D against Pthe foreign principal, and the only 
matter of doubt is whether P exercises a trade ' within the United 
Kingdom.' The Queen's Bench Division answer the question in 
the affirmative and hold P liable to income tax. This decision 
may probably be sound, but whoever will compare Grainger v. 
Gough, '96, A. C. 325, with WaUon v. Sandie, will come to the con- 
clusion that the distinction between trades which are exercised, 
from trades which are not exercised within the United Kingdom, 
may be a clear, but has become a very fine distinction. One of 
two practical results will ultimately ensue. Either foreigners, who 
in fact gain from transactions carried on in the United Kingdom, 
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will sooner or later invent methods of business which evade the* 
operation of the Income Tax Acts, or the Income Tax Acts will 
be so extended by Parliament as to include within their terms any 
trading arrangement by which a foreigner in fact makes gains 
upon transactions taking place in the United Kingdom. 



In re Knight, '98, 1 Ch. 257, 67 L. J. Ch. 136, C. A., taken together, 
with In re Brown, '95, a Ch. 666, 64 L. J. Ch. 808, C. A., and In 
re De Linden, '97, 1 Ch. 453, 66 L. J. Ch. 295, throws a good deal 
of light on a question which has given trouble to writers on 
the conflict of laws, namely, how far do English Courts recognize 
the status and rights possessed by the foreign curator of a lunatic 
who is himself out of England, and whose lunacy has been, 
established by proceedings in a foreign country? The answer is, 
that our Courts, while they recognize the status of the curator 
by admitting his full right to apply to them for aid in obtain- 
ing possession of the property of the lunatic in England, will 
exercise the fullest discretion as to giving effect to the curators 
rights, and this whether the 'foreign* curator is appointed under 
the law of a country forming part of the British dominions, e. g. 
Jersey, or under the law of a country such as Bavaria, not 
subject to the British Crown. This course of action, which gives 
a partial recognition to a foreign status, is open to some logical 
objection, but it is on the whole, we may believe, conducive to 
the ends of justice. In re Knight, however, suggests the general 
question, whether it is on the whole politic to place countries 
belonging to the British Empire, for the purposes of private 
international law, on the same footing as really foreign lands. 
It may well be maintained that the time has come or is rapidly 
approaching when the fullest recognition ought to be given in 
every part of the British Empire to the judgments of any Court 
in any other part thereof. 



Rules as to the service of a writ are, as we have constantly 
pointed out, in effect rules as to jurisdiction, and the constantly 
recurring decisions as to the service of a writ out of England are 
rapidly building up a whole doctrine as to the proper limits of the 
jurisdiction exercisable by English Courts. From this point of view 
the Deutsche National Bank v. Paui, '98, 1 Ch. 283, 67 L. J. Ch. 156, 
is important. The case decides, in the first place, that service 
out of England cannot be allowed in cases which do not come 
within Order XI, r. i, -and secondly, that the Order must be strictly 
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construed. It is impossible therefore to bring any case within 
Order XI, r. 1 (e) unless you can show a distinct ' breach of con- 
tract/ or within Order XI, r. 1 (g) unless an action is properly 
brought against some person who has been duly served within the 
jurisdiction, i. e. in England ; you cannot therefore by making X, 
who is in England, but against whom you have no claim for relief, 
a fictitious defendant, obtain the right to serve a writ upon, or in 
other words obtain jurisdiction over, Y against whom you have 
a valid claim, but who is not in England. It is quite possible 
that the judgment of Stirling J. in Deutsche National Bank v. Paul 
may seem to some critics to involve the sacrifice of substantial 
justice to merely technical considerations. It is in reality a 
salutary admonition to litigants that they are not for their own 
convenience to break down the principles whioh regulate the High 
Court's jurisdiction. 

The question has often been discussed but never authoritatively 
decided, how far a foreign sovereign by suing in the Courts of this 
country submits to the jurisdiction thereof. This inquiry has now 
received a clear and satisfactory reply in the South African Republic 
v. La Compagnie Franco-Beige, $*c 9 '98, 1 Ch. 190. It has been 
decided by North J. that the foreign sovereign submits to the 
jurisdiction to the extent only that (1) he must give discovery, 
(2) cross-proceedings in mitigation of the relief claimed by him 
can be taken against him. But he does not expose himself to 
a counter-claim for daiqages. The principle here laid down is, if 
properly understood, clear. The sovereign who brings an fiction in 
our Courts submits to every proceeding on the part of the Court 
necessary for determining that action, but he does not lay himself 
open to another action simply because it takes the shape of a 
counter-claim. A question may still however be raised whether 
he does not subject himself to a 'set-off/ for a set-off may be 
considered not so much a new claim set up by the defendant as 
a defence to the action. 



King v. Evertfield, '97, a Q. B. 475, 66 L. J. Q. B. 809, C. A., is a 
satisfactory decision. A good deal may be said against the policy 
of the Market Gardeners 1 Compensation Act, 1895, and against the 
body of legislation of which it forms a part. Many lawyers will 
think, and we suspect that the greater number of our judges do 
hold, that the principles which prevailed some forty years ago of 
letting tenants and other persons make their own bargains was 
sound ; but there is nothing but evil in the attempt which has 
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been too frequently made by the Courts, to cut down the effect 
of possibly injudicious legislation. In King v. Ever*field f the Queen's 
Bench Division have refused to hold that a tenant who in fact 
occupied his land for years, and would have been called by every 
ordinary person a yearly tenant, had not in fact a tenancy from 
year to year. 

When the gay Pendennis was plucked at Cambridge, his uncle 
the major, being unfamiliar with that mysterious proceeding, and 
anxious for the family honour, tremulously asked, ( Was it done 
in public, sir?' Most Englishmen have the same feeling, and it 
explains the rooted repugnance to bankruptcy exhibited by insol- 
vents. They have the strongest objection to posing as an object- 
lesson to point a moral to the commercial world. But it is something 
more than sentiment. A private composition saves their business 
credit as well as their susceptibilities. The present Bankruptcy Act 
is very jealous — and not altogether without reason — of these private 
arrangements. It permits arrangements, indeed, but it requires 
them to be brought under the scrutiny of the Court in order to see 
that offences against the bankruptcy law are not being condoned, 
or that creditors are not giving themselves away. This very stiff 
fence — the Court's scrutiny— -the debtor had to take under the 
Act, whether he liked it or not ; so at least it was supposed until 
the recent decision in In re hod, '98, 1 Q.B. 341, 67 L. J. Q.B. 
1 1 1, C. A. Now it appears— to the dismay of the Board of Trade- 
that there is a gap in the hedge, that is to say, a debtor who has 
had a receiving order made against him can arrange privately with 
his creditors, and then apply to the Court to rescind the receiving 
order under s. 104 of the Act of 1883, and it is not necessary 
even for that purpose that the debtor should have paid his creditors 
in full, as he must to get an adjudication annulled. Rescinding is, 
of course, in each case a matter for the discretion of the registrar, 
and in this lies the safeguard ; for the registrars are familiar with 
all the turnings and doublings of the hare with his creditors after 
him, and may be safely trusted to take care that fraud or misconduct 
does not outstrip the goddess of the halting foot. 



The word ' irregularities,' when used with reference to companies, 
is a convenient euphemism which covers anything from infor- 
malities of management to fraud. Some irregularities are curable, 
others are not ; the line is not very clearly traced ; but the impor- 
tant thing is, that these domestic irregularities should not affect 
outsiders dealing bond fide with the company, and to this end was 
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passed s. 67 of the Companies' Act, 186a, validating in their favour 
proceedings otherwise impeachable for irregularity. This section 
really only embodies a common form article, and Dawson v. African 
land and Trading Company, '98, 1 Ch. 6, 67 L. J. Ch. 47, C. A., now 
declares such an article applicable to shareholders as well as credi- 
tors. Without a bit of this kind in their mouths, cantankerous 
shareholders are capable of giving a great deal of trouble. The 
only danger is that the bit may be turned into a gag. Unity of 
aim and unity of action are so important to the success of a joint- 
stock company, that .a majority has to be invested with power to 
coerce a dissentient minority and to quell any insurrectionary 
captiousness. The legislature has fully recognized this in giving 
supreme powers to a majority of shareholders within the limits of 
the company's constitution. Needless to say it is sometimes abused, 
but in such cases the Courts have always upheld the principle that 
the despotic powers of a majority cannot be perverted to oppress 
or defraud a minority. It is a great mistake to suppose, as some 
people have done, that the law is to blame for the scandals lately 
revealed in the Grosvenor Hotel case. Had the minority of share- 
holders there only taken the trouble to inform themselves of what 
was going on, they would have found no difficulty in obtaining 
relief from the Court. Instead of that they sat still and bewailed 
the badness of business. Shareholders are far too prone to think 
only of their dividends and nothing of their duties. 



The facts of Raleigh v. GoscAen, '98, 1 Ch. 73, 67 L. J. Ch. 59, are 
at bottom simple. X, Y, and Z, acting no doubt under the orders 
of the proper Admiralty officials, enter upon and stake out the land 
of A. He thereupon brings an action of trespass against the Lords 
Commissioners of the Admiralty. The High Court, acting through 
Romer J., hold that the action does not lie, and lay down in very 
distinct terms the principles which govern the whole relation 
between private individuals and the Crown, or in other words, the 
Executive. 

First. The authority of an executive department, e.g. of the 
Admiralty, is no justification for a trespass as against a British 
subject. 

Secondly. The actual trespassers, or persons who authorize the 
trespass, are liable to an action. 

Thirdly. The head of a department is not liable for the wrongful 
acts of subordinate officials, unless the act complained of was 
ordered by him so as to be substantially the act of the head of the 
department : for subordinate officers have no general authority to 
commit trespasses even in good faith. 
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These principles, when systematically applied, produce two 
results. 

They, in the first place, protect individual liberty. No official 
can violate the law with impunity, for he cannot avail himself of 
the defence which in one form or another is open to him in almost 
every Continental country, that he, bond fide and without negli- 
gence, carried out the orders of his superiors. A short term of 
statutory limitation is the utmost protection our law will give 
him. 

These principles, in the second place, sometimes deprive a person 
whose rights are invaded by governmental action of any satisfactory 
remedy. 

The plaintiff in Raleigh v. Goschen was at liberty to sue the work- 
men who, on his view of his rights, committed an actual trespass, 
but an action against them would have been a mere waste of 
money. What the plaintiff really desired was compensation from 
the government. But this was exactly what he could not obtain, 
for against the Admiralty he had no right of action. 

Now under the French system of droit administratif he would 
have been better off, for he might have obtained compensation from 
the government department itself; he would indeed have been 
compelled to go before an administrative Court which would have 
assessed his damages on official principles. His remedy might 
have been imperfect, but an imperfect remedy is better than no 
remedy at all. It is worth while insisting upon this point because 
English critics of French droit administratif are apt to misunder- 
stand its real character. Administrative law in France is in fact, 
if not in strict right, a body of case law. It has during the last 
sixty years been so developed by a series of what we may call 
judicial decisions that it has become a true body of law which is 
none the less law because it is administered by official Courts with 
a possible bias in favour of the State ; it affords some advantages 
to an individual aggrieved by the action of the State which he 
loses under the principles of the Common Law as interpreted by 
English Judges. 

When a buyer of goods has given a bill of exchange for the price 
an action will not lie for the price even after the dishonour of the 
bill, if at the date of the commencement of the action the bill is 
outstanding in the hands of a third party ; it is not enough to 
entitle the plaintiff to succeed that he is in possession of the bill at 
the date of the trial. This is the whole effect of Davis v. Reilly^ '98, 
1 Q. B. 1, 66 L. J. Q. B. 844, and we have little doubt that many 
laymen will think that the case is wrongly decided. The defendant, 
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they will say, was indebted to the plaintiff; it was absurd that on 
a mere technical ground he should have escaped payment of his 
debts. The answer to such objections is that the judgment of 
Wright J. in Davis v. Reilly simply reaffirms one of the most 
obvious and commonplace principles of law, namely that a plaintiff 
in order to recover in an action must show that he was entitled to 
succeed at the moment when he commenced his action or, in other 
words, issued his writ. Nor is there any reason to suppose that 
the administration of justice would, on the whole, be improved by 
giving the Courts powers of amendment under which they could 
confer upon a plaintiff a new cause of action which he did not 
possess when his action was begun. 



When is a steam roller * used within * a particular county? This 
is the question which occupied the Queen's Bench Division in 
London County Council v. Wood, '97, a Q. B. 482, 66 L. J. Q. B. 712, 

The ordinary man of common sense who always understands law 
infinitely better than trained lawyers will no doubt say that such 
an inquiry could have perplexed no one but a set of legal casuists. 
Yet when the facts of the case are looked at, simple though they 
are, we doubt whether any two men of common sense would agree 
in their reply to a question which looks at first frivolous enough. 

A steam roller was going along a highway in one county with 
a view of being employed or made use of in another. The puzzle 
under these circumstances is to determine whether the roller was 
being ' used ' in the first county within the meaning of the High- 
ways and Locomotives Act, 1878 (41 & 42 Vict. c. 77), s. 33, and 
the reason why a puzzle exists is that the word 'used' is ambiguous. 
It may mean being in actual employment or use for the proper 
purpose of the engine, viz. the rolling of a road, or it may mean 
being in any way employed or put to work so as to pass along 
a road. It has now been decided by the Queen's Bench Division 
that the latter is the true sense of the word, and that a roller which 
is being carried by its own motive power along a road, though not 
for the purpose of rolling it, is being used on the road. 



We wonder whether any industrious German has composed a 
treatise on the power of the dead. It will be found to be an 
interesting topic. We are all ruled throughout life far more than 
we suppose by the will of men who have long since left this world, 
and who instituted arrangements which fitted, or were intended to fit, 
a state of society very different from our own. If any one doubts 
this let him look at Murphy v. Arrow, '97, 2 Q. B. 527, 66 L. J. Q. B. 
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865. It is essentially an ordinary betting-house case; its pecu- 
liarity however for our present purpose is that the attention of the 
magistrates before whom the case came was called to various Acts 
of Parliament, and, among others, to 33 Hen. VIII. c. 9. Under 
this Act it appears that persons found in any place which we should 
now call a gaming-house may be bound over no more to play, 
haunt, or exercise from thenceforth in any gaming-house any kind 
of gambling dealt with by the statute, and this enactment it is now 
decided is still of full effect. It is quite possible that 33 Hen. VUI. 
c 9, s. 9 is a wise enactment ; all we heJre insist upon is that it 
belongs to a kind of legislation more characteristic of the sixteenth 
than of the nineteenth century. The Tudor notion of an * unlawful 
game' was pretty much any sport and exercise that was not 
archery, or, for great people, hunting and hawking. 



X orders a meal at a restaurant. He makes no verbal repre- 
sentation whatever as to his ability to pay, nor is any question 
asked him with regard to it. After eating the meal he declines 
to pay, and says, with truth, that he is not possessed of more than 
a halfpenny. Under these circumstances, which are the facts of 
The Queen v. William Jones, '98, 1 Q. B. 119, 97 L. J. Q. B. 41, X is 
put oq trial on two charges, the one for obtaining goods under 
false pretences, the other for ' obtaining credit by means of fraud* 
within the Debtors Act, 1869, s. 13, sub-s. 1. He is convicted on 
both counts. It is held by the Queen's Bench Division, on a case 
reserved, that the conviction was bad on the first and good on the 
second count. The judges by whom the decision was given con- 
stitute a strong Court, and no one can feel regret that they found 
themselves able to punish a man who presumably was a cheat. 
Still the view under which Z's conviction was upheld is rather 
startling. It puts in the first place a rather strained sense upon 
the words 'obtained credit,' and one may fairly doubt whether 
the Debtors Act, 1869, s. 13, sub-s. 1, was intended to apply to the 
kind of case before the Court. In the second place the decision 
makes it possible that tradesmen may try to treat breach of con- 
tract as a criminal offence. After all a man who goes into a shop 
and orders goods for what he has not really the means to pay does 
neither more nor less than contract or promise to pay for them. 
Non-payment is a breach of contract. As a certain man wrote 
in a prophetic spirit in an examination held a good many years 
ago, 'It implies an assumpsit if one goes up to a counter, and 
deliberately begins to eat things exposed on that counter.' And 
one may look with some apprehension on any decision which 
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enables tradesmen to enforce the performance of a contract by 
threats of a criminal prosecution. It is true, on the other hand, 
that buying goods with the intention of not paying for them has 
repeatedly been held to be fraud in civil cases. 



The contract of domestic service is already a peculiar, one might 
- almost say an anomalous, agreement. Moult v. Halliday, '98, 1 Q. B. 
125, embodies an attempt to introduce a new complexity into the 
contract between master and servant. A, a housemaid, enters on 
March 1, 1897, into the employment of X. On March 12 she gives 
notice to leave X's service on April 1. X refuses to pay a month's 
wages on the ground that he had not a month's warning, and relies 
upon the ordinary custom of a month's notice or a month's wages. 
An attempt is made on behalf of A to establish a custom to deter- 
mine the service at the end of the first calendar month by notice 
given at or before the end of the first fortnight. The custom is not 
proved, and the Court holds that at any rate it is not a notorious 
custom of which Courts would take judicial notice. It may, we 
think, very well be doubted whether at the present day it is 
desirable to extend the influence of alleged customs in the trans- 
actions of ordinary life. As education advances it is on the whole 
better that persons who wish to vary a well-known contract 
should do so in express terms, and if possible in writing. We 
cannot, therefore, regret the failure of the plaintiff in Moult v. 
Ualliday to recover damages. Something, perhaps much, is to be 
said on the ground of convenience for the custom now suggested. 
But, if the custom is old, why have we never heard of it before ? 
If recent, what change has there been in the usual facts to account 
for its growth ? We should have thought the contract of domestic 
service about as unlikely as any to acquire* new customary 
incidents. 

Tracing an unknown river to its source is an easy matter com- 
pared with discovering the origin of a legal doctrine. Take retainer 
by an executor for instance. There are three theories to choose from. 

1. The executor cannot sue himself: therefore he may retain. 

2. The executor may prefer one creditor of equal degree to another, 
therefore he may prefer himself. 3. ' Li aequali jure potior est 
conditio possidentis ' and consequently the possessory right <fF the 
executor is preferred. Which of these is the true source it is not 
easy to say : ' nor does it signify,' jauntily exclaims the professional 
Philistine ; ' relegate that to the legal antiquary, the ransacker of 
the law's lumber room.' In re Gilbert^ '98, 1 Q. B. 282, 67 L. J. Q. B, 
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229, rebukes such levity, showing, as it does, that the origin of 
the doctrine may have a very material bearing where, for instance, 
part of the estate consists of choses in action. What, however, In 
re Gilbert brings more especially into clear relief is that an executor's 
right of retainer is not restricted to paying himself out of moneys 
forming part of the estate, but that the executor may appropriate 
assets in specie in satisfaction and is under no obligation to realize 
the assets first. Certainly In re Gilbert is a very strong instance 
of the working of the retainer doctrine, the executor there in the 
result appropriating to himself, virtute officii, the whole of the 
estate ; and the worst of it is that judgment for administration does 
not put an end to the right of retainer : even if it did it would be 
of little avail to the creditors of the estate, because the executor, 
being first in the field and master of the situation, will take good 
care to assert his rights, as he — or rather she — did in Re Gilbert, 
before the other creditors can get in a receiver. Venerable as it is, 
the retainer doctrine in cases of insolvent administration is one of 
those anomalies of English law which the legislature might well be 
invited to deal with. 



We have all of us learnt that the notice 'trespassers will be 
prosecuted ' is a wooden falsehood, for that a mere trespass is not 
a criminal offence. That a little knowledge, however, is in law 
a very dangerous thing must by this time have pressed itself upon 
the mind of the appellant in Gay ford v. CAouler, '98, 1 Q. B. 316. 
He walked with two friends across a grass field of the respondent, 
and probably was convinced that though the grass might be 
damaged he would suffer no inconvenience. He was however 
convicted under the Malicious Injuries to Property Act, 1861, s. 53, 
of wilfully and maliciously damaging grass to the value of sixpence, 
and the conviction has been upheld by the High Court. It is not 
.therefore absolutely safe to neglect the warning that c trespassers 
will be prosecuted.' 



Whoever wishes to understand what is meant by the supremacy 
of the law in England should study carefully Marie v. Frogley, 
'98, 1 Q. B. 396, 67 L. J. Q. B. 284. The essence of the case is 
that Private Marks was a member of a volunteer corps, and while 
being trained with a portion of the regular forces, and therefore 
clearly subject to military law, was charged with theft. The period 
of training was just at an end, but the adjutant ordered Mr. Marks 
to be taken in military custody by a Serjeant and two privates of 
hjB corps, to Mr. Marks' place of residence, and there be handed 
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over to the civil authority for trial. This was done. Mr. Marks 
was subsequently tried for theft and acquitted. He thereupon 
brought an action against the soldiers, and obtained a verdict for 
£300 damages from the jury. The defendants objected, as a matter 
of law, that they and Mr. Marks were all of them subject to military 
law, and for the time, in effect, soldiers, and therefore that what 
they did was justifiable under the Army Act, 188 1, and further 
that, even if the order they obeyed was in fact illegal, it was not 
obviously illegal, and that the defendants, being under military 
law, were bound in any matter which was not obviously unlawful 
to obey the command of their superior officer. These defences were 
fully considered by Mr. Justice Kennedy, but he held them to be 
worthless. They failed on one ground only. A volunteer ceases 
to be a person subject to military law when the period of training 
is over, and this even though the corps has not been formally 
dismissed. No one, let it be noted, imputed any moral blame 
either to the captain who ordered or to the soldiers who carried 
out the arrest of Mr. Marks — there was no charge against them 
either of negligence or of malice ; their only error was that they 
unwittingly broke the law and believed that the rule of military 
law continued when in fact it had ceased to be in force. The very 
simple but important moral of the whole case is that soldiers, like 
other men, must obey the law, and if they unwittingly break it, do 
so at their peril. 



Marks v. Frogley inevitably suggests at this moment the contrast 
between English and French ideas of law and justice. The case 
involved the conduct of a military officer, and touched upon the 
question what is the limit of obedience owed by soldiers to their 
superiors. Yet the whole matter was settled by an ordinary judge 
and jury as calmly and easily as an action brought by a passenger 
against a railway company for injuries caused by the negligence of 
their servants. Captain Foote, we may be sure, had never the 
remotest intention of defying the law : his soldiers did not dream 
that they were insulted by being made defendants in an action 
before an ordinary judge and jury. We may be perfectly sure that 
the spectators present at the trial neither hooted the plaintiff nor 
cheered the defendants. Counsel did not talk about the honour 
of the army being at stake. The whole proceeding, judged by 
a French standard, must be pronounced intolerably tame, but it 
was thoroughly calm and thoroughly business-like. Nor need any 
one suppose that the judgment delivered by Mr. Justice Kennedy 
in any way undermined the reasonable discipline of the army* 
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Marks v. Frogley rather supports the doctrine propounded by 
Willes J. and approved by Stephen J., that a soldier acting under 
the order of his superior is justified in doing any act which is not 
on the face of it illegal. All that Marks v. Frogley does prove is, 
what every Englishman already knew, that a soldier cannot, even 
with the best intentions, go beyond the powers given him by law. 



The decision of Kekewich J. in Re Paget, '98, 1 Ch. 290, 67 L. J. 
Ch. 151, will be a surprise, we should suppose, to the conveyancing 
branch of the profession. In that case, a testator devised an estate 
to the use of his daughter for life with remainder to the use of such 
of her children as she should appoint, and an appointment of the 
estate by the daughter to the use of trustees in trust for sale was 
held to vest the legal estate in the trustees. The very similar case 
of Kenworthy v. Bate, 6 Ves. 793, was relied upon, but, as Lord 
St. Leonards has pointed out (Sugden on Powers, 8th ed., p. 406, 
pi. 21), that case did not amount to a decision that the power was 
legally executed. Mr. Justice Kekewich 's decision seems to contra- 
dict the opinion of Lord St. Leonards, and to go far in the direction 
of abolishing the convenient and (as has .been generally con- 
sidered) necessary distinction between legal and equitable interests. 
Possibly sect. 25 of the Judicature Act, 1873, was thought to have 
some bearing on the matter, but it was not mentioned (so far as 
appears), and Joseph v. Lyons, 15 Q. B. D. 280, shows that the 
distinction referred to is not abolished by that Act ; or it may have 
been thought that the power in question was a common law 
authority, but no such point seems to have been raised, nor is it 
clear that the point is material (see Chance on Powers, vol. ii. p. 5, 
pL *399> Hoo). 

Confessions are always welcome— judicial confessions especially, 
owing to their rarity. Hence we note with interest that the exer- 
cise of his judicial discretion under s. 39 of the Conveyancing Act — 
the restraint-on-anticipation-removal section — causes Kekewich J. 
more anxiety than any other of his duties as a judge. It is the 
old story of cherchez la femnte — the wife wanting the removal of the 
restraint in order to pay an extravagant husband's debts. A very 
amiable trait, this wifely devotion, but one which too often ends 
in the fate of Madame Mantalini. Paget v. Paget, '98, 1 Ch. 47, 
67 L. J. Ch. 1, is an instance. There the tender wife got the Court 
to release sums to the amount of first £23,000, and then £22,000, 
and had the matrimonial bark not suffered shipwreck would, in all 
probability, have cheerfully submitted to the sacrifice of her fortune 
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at the shrine of affection, and no more would have been heard 
of the parties until they appeared in the Court of Bankruptcy : 
but unhappy differences, as conveyancers are accustomed to recite 
in separation deeds, arose. The husband sailed away into the 
northern latitude of his wife's affections, and then the wife began 
to ask herself whether she had not stipulated for an indemnity 
out of her husband's property, or whether the law would not give 
it her whether she had or not. Primd facie on a mortgage of 
a wife's estate to secure a debt of the husband the inference is 
that the husband is the principal debtor, and the wife is in the 
position of a surety with a right of indemnity as such. But* with 
the removal of the restraint on anticipation under b. 39 the case, 
so Kekewich J. thinks, is different. The removal of the restraint 
is or ought to be only for the benefit of the wife : ergo it is she 
who is the principal or co-principal, and there is no indemnity. 
It seems rather doubtful whether this reflected happiness of the 
wife, this luxury of doing good, can be strictly described as a 
benefit in law to the wife, but the decision serves to keep up the 
good old fiction of unity. It is not to be desired that a wife should 
deal with her husband quite like an ordinary money-lender. 



Selden's motto, c ir€pl itavrb? tt\v iktvOipav' is one which is always 
being brought home to us in the history of English law. Ajello v. 
Worsley ('98, 1 Ch. 274) is a good illustration. The plaintiff's real 
grievance was a trade libel, but he failed to bring his case up 
to that; and it would certainly have been a dangerous doctrine 
to affirm that a trader may not retail goods — pianos or anything 
else — at a price below manufacturers' prices. It is not at all clear 
that the medieval policy of the law, which strongly objected to 
combinations to raise prices, would not on the contrary have rather 
applauded individual efforts to lower them. It is a common artifice 
nowadays for traders, and not only furniture dealers, to attract the 
public by offering some articles at less than cost price, in order to 
sell others at a high price. This is no doubt calculated to dis- 
parage the goods of the undervalued manufacturer, but, standing 
by itself, only amounts to what Coleridge C.J. described as 
'legitimate selfishness,' and how far such legitimate selfishness 
may go is shown in the Mogul case, where a shipping ring were 
allowed to drive a rival out of a line of trade by lowering the rates, 
and by the bead-roll of authorities ending in Bradford Corporation 
v. Pickles, '95, A. C. 587, on what is called ordinary user of rights 
of property. The decision of the House of Lords in Allen v. 
Flood, commented on elsewhere, makes it less probable than ever 
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that exceptions to the rule will find favour in any of these classes 
of cases. 

Parke B. once took a ' beautiful demurrer ' to the bedside of a 
sick friend to cheer him, and there are enthusiasts, albeit a lessening 
circle, for whom the priorities of competing incumbrancers possess 
a similar charm, but Re Castell Sf Brown, '98, 1 Ch. 315, is some- 
thing more than a nice contest of technical equities. It is a decision 
of very great importance to the commercial world, concerning as it 
does two large classes of persons, bankers and debenture-holders. 
A company issues that now favourite form of security — floating 
debentures — charging inter alia land of the company, and providing 
by one of the conditions indorsed on the debenture that the 
company is not to create any chai'ge on the property charged 
ranking in priority to the debenture-holders. In spite of this 
condition the company deposits the title-deeds of the land charged 
by the debentures with the company's bankers to secure ap advance. 
Here we have — from the legal standpoint — an excellent ' situation.' 
Both titles are equitable, but the debenture-holders' is prior in 
point of time and so should prevail if the debenture-holders have 
done nothing to postpone themselves. Had they, in this case? 
' Yes,' say the bankers, * by allowing the company to hold itself 
out as the owner of the property and deal with it as such/ ' All 
that we did/ rejoin the debenture-holders, ' was consistent with 
the equitable nature of our security. You, the bankers, knew that 
every company has these floating debentures, and you ought to have 
examined the company's register of mortgages and charges when 
you would have found a record of our charge/ To this the bankers 
reply, ' The company represented itself as the owner of this property 
with your permission, and it is not competent to a person who makes 
a misrepresentation to say that the person to whom it is made might 
have found it out to be false by inquiry/ He is not bound to inquire. 
Non constat the bank was even entitled to inspect the register. In 
the result the nicely balanced scales turned in favour of the bankers. 
Debenture-holders will now have to consider how they are to be 
protected against this ever present risk to their security. 



After In re White, Pennell v. Franklin, '98, 1 Ch. 297, 67 L. J. Ch. 
139, the form authorizing a solicitor-executor to charge profit costs 
will require redrafting. That form has been framed with a great 
deal of care by conveyancers, but no care can forecast the risks of 
judicial decision, and the result now is that the clause is in certain 
cases about as serviceable as an ancient flint-lock musket in modern 
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warfare* It is Corban, that is to say a gift, says Kekewich J., by 
whatsoever the solicitor-executor is profited by his testator, and 
therefore. if the estate turns out insolvent the solicitor must be 
postponed to creditors, that is, not get paid at all. This view of 
the solicitor's profits as a legacy in the sense of being liable to 
legacy duty is no new one. It has received recognition in several 
cases. Plainly it is a matter of bounty ; the solicitor could not 
get any profit costs without it, but to admit this hardly concludes 
the matter. The question is, what is the status which the authority 
to charge confers on the solicitor ? Is it that of a legatee simply, or 
of a potential creditor ? The meaning and effects of the authority to 
charge is that the testator thereby relieves the executor of the dis- 
ability under which as executor he labours of making a profit out of 
his trust. The testator says in substance, ' You may charge the estate 
for your work just as if you were not in any fiduciary position 
towards it ' — he puts hinj at arm's length. Why is the solicitor, 
thus relieved from disability and acting on the authority, in any 
different position to that of an ordinary person doing work for 
the estate? ' 

Sir Thomas More does not tell us whether directors in Utopia 
gave their services for nothing. Doubtless they did if joint-stock 
companies are run at all in that favoured spot. England is bo far 
Utopian that the gratuity doctrine obtains in theory (Hutton v. West 
Cork Railway Co., 23 Ch. D. 672), but in practice it finds little favour, 
and for a very good reason. Unpaid labour or badly paid labour 
is invariably found to be expensive in the end. The result of this 
conclusion, long ago reached by business men, has been that a com- 
pany's articles nearly always fix a remuneration for the directors. 
Such an article constitutes an authority to the directors to pay 
themselves the amount out of the funds of the company, but it does 
not constitute a contract on which the director can sue the com- 
pany. To enable a director to do this, the contract must be found 
outside the articles, though when so found the articles may be 
looked at to show the terms on which the director has agreed to 
serve the company. This works well enough while the company 
is a going concern, but it does sometimes happen that companies 
are reduced to liquidating, and when they are, the primal principle 
of partnership embodied in s. 38 (7) of the Companies' Act, 186 a, 
comes into play, and the director finds himself, instead of being 
like the other clerks and servants of the company, accorded a pre- 
ference, relegated to the other end of the scale, to wait, in fact, till 
all the other creditors have been paid in full, that is, to the Greek 
Kalends. Such, at least, was the view taken by Pearson in Ex parte 
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Cannon, 30 Ch. D. 629. Wright J. has now distinguished that case 
in Re New British Iron Company, '98, 1 Ch. 324, 67 L. J. Ch. 164, and 
the director will get his fees, winding-up notwithstanding, if he can 
make out a contract to be paid them. 



A correspondent writes to us from Mobile, Ala., IT. S. A., with 
reference to the Irish case of A.-G. v. Ball, commented on at p. 7 
of our January number, that the same point came before the 
Supreme Court of his State in 1 893, Fe%torraz2% v. St. Joseph Catholic 
Church of Mobile, 104 Ala. 327, with the opposite result. The Court 
held that a bequest to be used in masses for the repose of the testa- 
tor's soul (1) could not be treated as a gift to the church, (2) was 
not charitable because it did not import any public benefit, but was 
for the benefit of the testator alone, (3) was invalid because there 
would be no living beneficiary interested in its execution. The 
Chief Justice, however, dissented. 



Mr. T. Raleigh, formerly Reader in English Law at Oxford and 
now Registrar of the Judicial Committee of the Privy Council, has 
contributed an excellent article on ' Legal Education in England ' 
to the Edinburgh Juridical Review for January. He does justice to 
Blackstone, and is no more than just to the present absurd system 
of the Inns of Court when he says c it is a great misfortune that 
legal education should be at the mercy of a body of gentlemen who 
have, speaking generally, no knowledge of or interest in the sub- 
ject.' The plan of dismissing teachers just when they have had 
time to acquire valuable experience is censured, if anything, in 
milder language than it deserves. Mr. Raleigh regrets that the 
Universities have made their law schools undergraduate schools; 
we think we should have preferred, with him, to see law reserved 
for post-graduate study, in other words, to take the Oxford course 
for the B.C.L. as the only model for both Oxford and Cambridge, 
and drop what is commonly called the Law School altogether. 
But the mistake, if a mistake it was, is now irrevocable. The 
practical conclusion is that the only direction in which real 
improvement is to be looked for is the establishment of a strong 
Law Faculty in the new teaching University which London may 
now at last expect within an assignable time. Mr. Raleigh's 
suggestions deserve the best consideration of the enlightened 
minority in the Inns of Court. To the majority of the Benchers 
and the Council of Legal Education it is useless to appeal. 
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We have received the report of the twentieth annual meeting of 
the American Bar Association, held at Cleveland, Ohio, in the last 
week of August, 1897. It contains, amongst other interesting 
matter, the report of a committee on legal education and admission 
to the bar, from which we collect that in some parts of the United 
States the standard is as much lower than ours as in other parts 
it is higher ; a paper by Mr. Henry E. Davis on ' Primitive Legal 
Conceptions in relation to modern law'; and Mr. Charles N. 
Gregory's discussion of ' The wage of law teachers/ which has been 
printed in full in this Review. 



It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 
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ALLEN v. FLOOD. 

sjLLEN v. FLOOD, '98, A. C. 1-181, 67 L. J. Q.B. 119-213, is 
UOjL one of the rare leading decisions whose effects are not fully 
worked out for many years. Whatever can be said about it now, 
beyond the points obviously necessary to the decision of the case 
on the facts, as they came on final appeal before the House of 
Lords, can be only provisional. 

There is no wrong in persuading or inducing a man to do what 
he has a right or is lawfully free to do. The fact that such action 
may damage a third person can of itself no more give that person 
a right of action against the persuader than against the actor 
himself. And the precise point now decided by the House of Lords 
is that a cause of action cannot be made out of such facts by adding 
allegation and proof of malice, in the sense of actual evil motive, 
personal ill-will, or whatever term least favourable for the defen- 
dant can be found for the thing signified. Generally speaking, 
the law does not inquire into the motive or internal disposition 
which prompted an act, as distinct from the manifest purpose and 
quality of the act itself: and in this case there is no exception. 
When the House of Lords, after the fullest consideration, has 
spoken the last word, it is hardly needful for those who are satisfied 
to add to its reasons. As regards the immediate result, we shall 
only say that a contrary decision would, in our humble opinion, 
have let loose a disastrous flood of speculative actions, which before 
long would have had to be restrained either by legislation, by the 
laying down of elaborate and obscure judicial exceptions to the new 
rule, or by assuming much greater power of interfering with the 
verdicts of juries than the judges have habitually claimed of late 
years. 

But many interesting questions remain as to how much defini- 
tion of principles is involved in the reasoning of the majority. 
Let us briefly restate the essential facts. Z says to A ' If you do 
not discharge P and Q the rest of your workmen will strike/ A, 
being satisfied that this is so, does discharge P and Q, acting within 
his rights under the contract of employment. P and Q have, of 
course, no right of action against A ; neither have they, it is now 
laid down, against Z, whatever a jury may find Z's desire or motive 
to have been. The argument for the plaintiff may be shortly put 
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in this form. A man. has a right not to be hindered in his lawful 
occupation. Disturbance of him therein, at any rate wilful dis- 
turbance, is a wrong for which an action of trespass on the case 
lies. (It is important not to loge sight of the old forms, for this is 
a purely common law cause of action or nothing.) This is subject 
however to all grounds of lawful justification and excuse. A is out 
of the story because he has only exercised his contractual rights in 
his own interest. . So would Z be (it seems to have been conceded) 
if he had advised A in good faith with a view to A'a interest or 
to the preservation of the peace. But if Z was moved by ill-will to 
P and Q, then, it is said, lawful excuse fails him, and he is liable 
for the harm he has caused. 

In rejecting this line of argument, as they did reject it, how far 
did the House of Lords go ? It would be enough for the purpose 
to say that A *s motives in exercising his common right of determin- 
ing or rather not renewing a contract are not examinable, and Z'a 
action in persuading or inducing him (not using any unlawful 
means thereto, such as duress) must itself be no less protected if 
the law is to be tolerably simple. This much, at least, is said in 
Lord Macnagh ten's admirably clear judgment (which begins at 
p. 143 of the L. R. report), and implied elsewhere. But more is 
hinted, if not decided* 

We think it must be taken, on the whole, as part of the ratio 
decidendi, that in general the combination of damage and malice 
will not suffice to make a cause of action (see especially per Lord 
Macnaghten), but violation of some definite duty must be shown ; 
and that on the other hand the cases where malice is really essential 
to the cause of action are in some way exceptional. In the case 
of abuse of a privileged occasion, which is familiar in the law of 
defamation, the explanation is not difficult. A man defames 
another, in the first instance, at his peril. (The usual allegation of 
malice was decided long ago .to be needless, see the late Cave J.'s 
opinion in the case at bar, '98, A. C. at p. 37 : and therefore it is 
laid down that ' malice in law ' is merely the negation of justifica- 
tion or excuse. How the word c maliciously ' ever got into the 
common form of declaration is a question of mere curiosity.) But 
there are various exceptions, absolute or qualified. Privileged 
occasions afford a qualified exception. On such an occasion de- 
famatory matter may be communicated — but it must be in good 
faith. Want of good faith causes the privilege to be forfeited. 

Can this explanation be extended ? The remarks of Lord Watson, 
Lord Herschell, and Lord Davey (see references in the Law Reports 
head-note) seem to convey the opinion that it will fit malicious 
prosecution. To prosecute a man who is in fact innocent, without 
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reasonable and probable cause, appears on the face of it as much 
a wrong as false imprisonment. But the law, considering that 
people are easily deterred from prosecuting even in clear cases, and 
that after the event it is hard to make allowance for what may 
have not unreasonably seemed good cause at the time, has privileged 
prosecutors even if their action lacked reasonable and probable 
cause; not absolutely however, but provided that they acted in good 
faith. For only those are to be protected who act in the public 
interest. Thus malicious prosecution is really the abuse of a 
privilege. The principle is the same as in defamation : private 
enmity must not make a stalking-horse of pretended public or 
social duty. 

The Lords did not discuss another class of cases in which the 
word ( maliciously 9 sometimes occurs: namely slander of title, 
slander of goods or ' trade libel/ and fraudulent use of trade names, 
or what American lawyers call ' unfair competition.' We incline to 
think that the word has no proper application here, and that what 
is meant is — as in the action for deceit — merely the defendant's 
knowledge that he is telling or representing a falsehood. Ill-will 
has nothing to do with that action ; there is ample authority (see 
the leading case of Polhill v. Walter) that a man who has uttered 
falsehood with the best intentions for all parties may be liable for 
deceit. The dicta in Allen v. Flood tend strongly, in our opinion, 
to show that action and speech in the ordinary affairs of life 
(not being specifically wrongful as amounting to assault, trespass, 
defamation, deceit or the like) are matters of common and equal 
right, not of privilege ; and this seems in favour of the view now 
propounded ; but only future decisions can settle whether it be 
correct or not. 

Then, is there such a thing as a right not to be hindered in one's 
occupation, except so far as the person hindering you may expose 
himself to an action for trespass, nuisance, defamation, or something 
in the nature of deceit ? Lord Watson, Lord Herschell, Lord Davey , 
and Lord Maonaghten so far as he touches on this point, seem to 
think not. The chief authority relied on for the other view was 
a decision of Holt's (Keeble v. HicketingiU) which might, perhaps, be 
more clearly reported, and in which the real question seems to have 
been rather whether the damage complained of was definite enough 
for the law to take notice of than what the cause of action was. 
Perhaps the point is rather speculative. The conception of action- 
able nuisance has certainly been enlarged, and it may be more 
convenient to enlarge it yet a little farther than to recognize a sort 
of innominate action for general disturbance. There is no better 
or higher right to carry on one's business than to do any other 
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lawful act, and no need to invent any such right. So we read the 
judgments. We presume, however, that the noble and learned 
Lords did not intend to lay down that no new variety of action 
on the case can at this day be entertained upon any new combina- 
tion of facts in a court of common law. For not even the House 
of Lords in its judicial capacity can repeal the Statute of West- 
minster in England — to say nothing of other jurisdictions. Li 
fact the actions for ' trade libel ' and c unfair competition' mentioned 
on the last page are distinct and quite recent varieties; and the 
action for deceit, now familiar, was novel a century ago. 

As to the opinions given at considerable length by the judges 
whom it pleased the House of Lords to consult, one can only regret 
that they were put to 60 much trouble. The opinions of the late 
Mr. Justice Cave and of Mr. Justice Wright are interesting and 
able summaries of the arguments on either side as they stood before 
the final decision. 

Only laymen need be told that the decision is in no way confined 
to trade disputes, or founded on any principle peculiarly applicable 
to them ; or that it affects the law of conspiracy only so far as it 
limits the number of actionable wrongs which people can commit 
either separately or in concert. 

A more compact discussion of some of these questions than we 
have had in England, and a more satisfying one, to our mind, in 
some respects, may be seen in the judgment of Holmes J. in a recent 
Massachusetts case, Tegeldhn v. Gunler, 167 Mass. 92 ; a dissenting 
judgment, but justified for English lawyers at any rate by the result 
of the principal case. 

Now as more than once before, the discussion of principles in the 
House of Lords will tend to make the law broader and simpler. 
May we hope that, so far as civil actions are concerned, it will 
enable us to get rid of the perplexed and perplexing word c malice ' 
altogether ? 

Fbedebick Pollock. 

[See also Mr. Ernst Freund's article on 'Malice and Unlawful 
Interference ' in the Harvard Law Review for March 1898, received 
since these remarks were in type.] 
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LEGAL REMAINDERS AND PERPETUITIES. 

* TTERE indeed it may not be improper to remark once for all 
JJL that any limitation infuturo or by way of remainder of 
lands of inheritance which in its nature tends to a perpetuity, even 
although there be a preceding vested freehold, so as to take it out 
of the description of an executory devise, is by our courts con- 
sidered as void in its creation 1 .' This quotation from Fearne on 
Contingent Remainders is the foundation of the decision of Kay J. 
in Re Frost 2 , that the modern rule as to remoteness will be applied 
to legal contingent remainders. There are numerous dicta of 
judges and text- writers both in favour of and against this view, but 
Re Frost 2 is the only express decision on the point That case was 
not appealed, and it may be well to offer some considerations which 
make it doubtful whether the decision should be supported. 

Legal remainders appear very early in the history of the law of 
Real Property, but the simplicity of the common law allowed the 
creation of no other estates than particular estates followed by 
vested remainders. Contingent remainders, i. e. remainders which 
were not vested and might never vest, were long regarded as 
illegal. It is not certain when contingent remainders were first 
permitted by the courts. But Mr. Joshua Williams has given his 
opinion that down to the reign of Henry VI not one instance is to 
be found of * contingent remainder being held valid 8 . Under the 
old feudal law of England there was a constant attempt on the 
part of the owners of land to limit its devolution in the most 
elaborate manner, in order to ' tie it up ' as long as possible in one 
course of descent. The validity of contingent remainders having 
been once established, it was possible to make successive limitations 
of life estates to unborn persons and to the children of those unborn 
persons. There might be a limitation to A for life, remainder to 
an unborn child of A for life, remainder to an unborn child of that 
unborn child for life, and so on through a dozen or twenty or 
a hundred successive limitations to unborn children of unborn 
children. To defeat limitations of this character, which might 
prevent the alienation of land during hundreds of years, the judges 
called in aid the rule that it is requisite that ' the possibility upon 
which a remainder is to depend should be a common possibility 

1 Fearne, p. 50a. a 1889, 43 Ch. D. 246. ' Real Property, fifteenth ed., p. 312. 
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and potentia propinqua, as death or death without issue or coverture or 
the like V Lindley M. R. has said that he does not know the exact 
meaning of the old rule as to a possibility upon a possibility. ( If 
any one turns to the passage in Coke upon Littleton where it is dis- 
cussed, I hope he will understand it better than I do. I confess 
I do not understand it now, and never did 2 .' But whatever be the 
meaning and origin of the rule forbidding a double possibility, or 
a possibility upon a possibility, one instance of that general rule is 
the particular rule, that if land be limited to an unborn person for 
life, a remainder cannot be limited so as to confer an estate by 
purchase on that person's issue. In other words, any remainder 
limited after the life estate to the unborn person must be to 
a person in existence at the time when the limitation is made. 
This rule, coupled with the ancient rule that a contingent re- 
mainder must vest during the continuance of the preceding 
particular estate or at the instant when that estate determines, 
effectually prevented the withdrawal of land from alienation during 
an unreasonable period. 

The history of the rule against remoteness, or the law against 
perpetuities, is different. The Statute of Wills and the Statute of 
Uses in the reign of Henry VIII permitted the creation of executory 
or future interests in real and personal property : in other words, 
provisions could be inserted in either a will or a deed which made 
the property comprised therein inalienable until the happening of 
a certain specified event or events. ( Every executory devise 
creates a perpetuity as far as it goes ; that is an estate unalienable 
till the contingency be determined one way or the other V It was 
obvious that if there was no limit of time within which the future 
interest must arise, the evils against which the legislature and the 
courts had been struggling during the previous centuries would 
recur, and owners of land be enabled to limit its devolution during 
an unlimited period of time. ' A perpetuity may be defined to be 
a future limitation restraining the owner of the estate from aliening 
the fee simple of the property discharged from such future use and 
estate before the event is determined or the period is arrived when 
such future use or estate is to arise V After much controversy it 
was finally settled that the future use or estate must arise within 
a life or lives in being, and a fixed period of twenty-one years from 
the cessation of the last of the lives and a further period for 
gestation should gestation actually exist 5 . 

It has been contended that the old rule forbidding a limitation 
by way of legal contingent remainder to an unborn child of an 

1 Fearne, p. 35a * 44 Ch. D. 92. • Fearne, p. 430. 

* Sanders on Uses and Trusts, L 196. * CadeU v. Palmer, 1837, 1 CI. & Fin. 371. 
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unborn person as being a possibility upon a possibility is no 
longer in existence, but has merged in the modern law against 
perpetuities which forbids a future limitation of property, real or 
personal, which will not necessarily vest within the period stated 
in the last paragraph 1 . In Whitby v. Mitchell*, by a post-nuptial 
settlement made in pursuance of ante-nuptial articles, and executed 
in 1840, lands were limited to a husband and his wife for successive 
life interests, with remainder to the use of the children, grand- 
children, or more remote issue of the marriage, as the husband and 
wife should appoint. At the date of the execution of the settle- 
ment there were two children of the marriage alive. In 1865 the 
husband and wife exercised the power contained in the settlement 
by.appointing one half of the property to one child for life with 
remainder to the children of that child, and the other half of the 
property in a similar way in favour of the other child and her 
children. The two children of the marriage having been in existence 
at the date of the settlement in 1840, which created the power, the 
exercise of the power did not offend the law against perpetuities. 
But inasmuch as the settlement executed in 1840 was made in 
pursuance of ante-nuptial articles, the effect of what was done was 
equal to a conveyance to the use of A and B for successive life 
interests, remainder to the use of their unborn children (the children 
of the marriage) for life, remainder to the use of the children of 
those unborn children. In the course of the case it became 
necessary to determine what was the validity and effect of the 
deed of appointment of 1865. Counsel for the grandchildren 
contended that there was no independent rule, apart from the law 
against perpetuities, that an estate cannot be limited to the 
children of an unborn child, and that such a limitation is good if it 
be restricted within the period of time allowed by the rule against 
remoteness. But Eay J. in the Court of First Instance, and the 
Lord Justices in the Court of Appeal, were clear and emphatic that 
this argument could not prevail. Cotton L.J. said, 'In my 
opinion the old rule with regard to a possibility on a possibility 
has not been done away with by the modern rule against per- 
petuities. It is conceded that the rule against a possibility upon 
a possibility existed long before the rule prohibiting the limitation 
of estates tending to a perpetuity existed. ... It is clear that the 
rule, under which Mr. Justice Eay has decided this case, is a rule 
which the judges have treated as still subsisting long after the rule 
against perpetuities had been crystallized, and laid down in definite 
and distinct terms 3 .' Lopes L.J. said, 'I have no doubt that 

1 Lewis on Perpetuities, p. 420. ' 1889, 42 Ch. D. 494 ; 1890, 44 Ch. D. 85. 

8 44 Ch. D. 9a 
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these (the rule against a possibility upon a possibility and the rule 
against perpetuities) are two independent and co-existing rules.' 

The case of Whitby v. Mitchell 1 is of course not a direct authority 
that the rule against perpetuities is not applicable to legal contin- 
gent remainders, inasmuch as the limitations there discussed did 
not offend against that rule ; but the case is of importance in the 
present discussion, because it decides that, quite apart from the 
rule against perpetuities, there is ' an independent and co-existing 
rule ' which can effectually confine the creation of legal remainders 
within reasonable limits. 

The tendency of conveyancing during the last century, or even 
longer, has been against the limitation of real property by way of 
legal remainder. Under the strict rules of the common law legal 
remainders were and are very susceptible of failure. Conveyancers 
preferred to use the less trammelled and more certain methods 
permitted by the judicial construction of the Statute of Uses. In 
addition a large part of the real property of this country is held by 
trustees. In the result legal contingent remainders are compara- 
tively uncommon. Each year very many cases come before the 
courts, in which settlors or testators are alleged to have ' tied up ' 
their estates longer than the law allows. In the great majority 
of these cases the limitations are of equitable estates or by way of 
executory devise or of springing and shifting uses. The result is 
that it is the rule against perpetuities which is called in aid day by 
day to defeat these invalid limitations, and an idea prevails that 
the rule against perpetuities is the only rule which can defeat any 
limitations on the ground of time. 

In Lewis on Perpetuities 2 the attempt was made for the first timq 
to make out that the two rules, the rule against a double possibility 
and the rule against perpetuities, are in effect one and the same. 
To the same effect Lord St. Leonards in his work on Powers 3 , in 
referring to a limitation to the unborn children of an unborn 
tenant for life, says that such a limitation is clearly void 'by 
reason of its tendency to a perpetuity, independently of the 
technical objection of its being a possibility upon a possibility, 
which probably means the same thing. 1 In Cattlin v. Brown 4 Page- 
Wood V.-C, in dealing with limitations which were none of them 
by way of executory devise but of contingent remainders, cited the 
rule as stated by Mr. Preston in his argument in Mogg v. Mogg 6 , 
' A gift to an unborn child for life is good if it stops there ; but if 
a remainder is added to his children or issue as purchasers it is not 
good unless there be a limitation of time within which it is to tak$ 

1 44 Ch. D. 93. * P. 419 et seq. s Eighth ed., p. 393. 

4 1853, 11 Hare, 370. * 1815, 1 Mer. p. 664. 
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effect,' and added, ' That is I think a perfectly accurate statement of 
the law which I am to apply to this case.' The Vice-Chancellor, in 
a passage which has become classical, then proceeded to * look at the 
whole case and consider how it would stand on the doctrine which 
has been established with regard to gifts by way of executory 
devise,' and enunciated five rules governing the application of the 
rule against perpetuities to executory devises. That is, the Vice- 
Chancellor applied to contingent remainders the rule against 
perpetuities. But in that case, as also in Mogg v. Mogg % the 
limitations in question were of equitable estates only, and it is 
clear law that the rule against perpetuities is applicable to equit- 
able contingent remainders \ There is also the case of Re Frost * 
which deserves examination. There the testator devised freeholds 
to trustees during the life of his daughter in trust for his daughter 
for life, with remainder to the use of any husband whom she might 
hereafter marry for life, with remainder to the use of the children 
of the marriage who should be living at the death of the survivor 
of the husband and wife, with remainders over. The will contained 
a residuary gift. The testator died in 1870. The testator's 
daughter married in 1872, and died in the same year without issue. 
The daughter's husband died in 1888. The question in the case 
was -whether the remainders after the life estate to the husband 
were valid. If they were invalid the property passed to the 
residuary devisees. The limitations after the life estate to the 
daughter are legal limitations, for the estate of the trustees is 
expressly limited to the life of the daughter. It is clear that as 
the daughter was still unmarried when the testator died, it was 
possible that she might many someone who was not born at that 
date. In actual fact she married within two years of the testator s 
death and died the same year. Eay J. dealt with the problem in 
this way. He first decided that the old rule against a double 
possibility was still in existence and valid, and applied it to the 
will before him. 'What does a possibility upon a possibility 
mean? It means that there might never be such a person as an 
unborn person who was to take for life. That was an obvious 
contingency. Besides there was another contingency ; there might 
never be issue of that person. Therefore there was a double 
contingency or a double possibility. I quite agree that the con- 
tingency in this case is not of that kind precisely. But is it not 
the same in effect? There is a double possibility. There might 
not be an unborn husband — I mean a husband of the testator's 
daughter unborn at the death of the testator. ' But if there were, 
the other contingency, which is to take effect upon his death, might 

1 Abbiss v. Burney, 1881, 47 Ch. D. an. * 1889, 43 Ch. D. 246. 
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never happen. There you have a double contingency or a double 
possibility, as the old lawyers would have said 1 .' The learned 
judge therefore held that none of the limitations in the will after 
the life estate to the (possibly unborn) husband were valid, and 
that after his death the property fell into the residue. Stopping 
there, it is somewhat startling to learn that in the case of a devise 
to the use of an unmarried person for life with remainder to the 
use of his or her wife or husband, as the case may be, for life, with 
remainder to the use of the children of the marriage, with remainders 
over, nothing is valid except the first two life estates, on the ground 
that the future husband or wife may possibly not be born at all, and, 
if born, may possibly not have children. But however this may be, 
at that point in his judgment the learned judge, for reasons which 
were perfectly satisfactory to himself, had arrived at a conclusion 
which decided the case, and he might have stopped there. But he 
proceeded to lay down that the legal remainders after the life 
estate of the husband failed because they offended the rule against 
perpetuities. Inasmuch as the testator's daughter might have 
married a person unborn at the testator's death, the limitations 
might possibly ' tie up ' the estate not only during the life of the 
daughter who was in being at the testator's death, but also during 
the life of the husband who might not be in being at the testator s 
death. This would be contrary to the rule against perpetuities, 
and Kay J., founding himself on the passage quoted from Fearne 
at the beginning of this article, held that the rule against perpe- 
tuities is applicable to legal contingent remainders. This decision 
is a formidable difficulty in the way of the argument here presented. 
But it may be noticed, firstly, that the case was not argued with 
great persistence or firmness ; secondly, that the judgment was not 
considered but pronounced at the close of the argument ; thirdly, 
that the learned judge had already decided the case before he came 
to discuss the point in question here; and fourthly, that the 
decision itself is pronounced in no very confident terms* ' I think 
therefore on the whole the balance of authority is in favour of the 
view that this limitation, although a legal limitation, is void V 

It must be admitted that there is no express decision that the 
rule against perpetuities is not applicable to legal contingent 
remainders, but there are two cases which can be cited in support 
of that proposition. Li Cole v. Swell* Lord St. Leonards uses 
language, which was completely adopted in the House of Lords 4 
by Lord Cottenham and Lord Brougham : * As to the question of 
remoteness, at this' time of day I was very much surprised to hear 

1 43 Ch. D. 253. * 43 Ch. D. 254. 

8 4 D. & War. 1. * 2 H. L. C. 186, 
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it pressed upon the Court, because it is now perfectly well settled 
that when a limitation is to take effect as a remainder remoteness 
is out of the question, for the given limitation is either a vested 
remainder, and then it matters not whether it ever vests in 
possession because the previous estate may subsist for centuries or 
for all time, or it is a contingent remainder, and then by the rule 
of law, unless the remainder may vest eo iruttanti the preceding 
limitation determines, it can never take effect at all. ... If a limita- 
tion is to take effect as a springing, shifting or secondary use not 
depending on an estate tail, and if it be so limited that it may go 
beyond a life or lives in being and twenty-one years and a few 
months equal to gestation, then it is absolutely void ; but if on the 
other hand it is a remainder, it must take effect if at all on the 
determination of the preceding estate. In the latter case the event 
may or may not happen before or at the instant the preceding 
estate is determined, and the limitation will fail or not according 
to that event. It may thus be prevented from taking effect, but it 
can never lead to remoteness V In this case Lord St. Leonards 
had present in his mind the distinction between remainders and 
executory estates and the rules of law which might cause their 
failure, and he expressly says that in the case of a remainder there 
is no question of remoteness, that is, the rule against perpetuities 
is not applicable. 

In Abbiss v. Burney 2 a testator gave real and personal estate to 
trustees upon trust to pay the income to his wife for life, and after 
her death upon trust during the life of H.M. to pay the income of the 
personal estate to H. M. and to retain the income of the real estate 
for their own use, and after the death of H. M. to convey and 
transfer the real and personal estate to the first son of W. who 
should attain the age of twenty-five years. At the date of the 
testators death W. had no son of the age of twenty-five years. 
In actual fact the testator died in 1830, the eldest son of W. attained 
the age of twenty-five in 1836, the widow died in 1839, and H. M. 
died in 1877. Thereupon the question arose whether the gift in 
favour of the son of JF., who had attained the age of twenty-five no 
less than forty years previously, was invalid. It was admitted on 
all sides that the gift of the personal estate was void as trans- 
gressing the rule against perpetuities, inasmuch as it was possible 
at the date of the testator's death that no son of W. would attain 
the age of twenty-five within twenty-one years from the death of the 
survivor of the widow and H. M. The heir at law of the testator 
argued that the gift^of the real estate was void under the same 
rule, on the ground that either the direction to convoy to the son 

1 4 D. & War. p. 27. a 1881, 17 Ch. D. an. 
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of W. did not create a contingent remainder but was an executory 

devise, or if the gift was by way of remainder, it was an equitable 

contingent remainder, and that in either case the rule against 

perpetuities was applicable. Counsel for the son of W. admitted 

that the gift was an equitable contingent remainder, but argued 

that in this case equity followed the law, and that equitable as well 

as legal contingent remainders were not obnoxious to the rule 

against perpetuities. Malins V.-C. adopted this argument, but the 

Court of Appeal reversed his decision and adopted the view of the 

counsel for the testator's heir at law on both points. The case is 

important from the eminence of the counsel, Mr. Joshua Williams 

and Mr. Davey, who argued it. The noteworthy fact for the present 

purpose is that throughout the discussion in Abbus v. Burney no one 

even suggested the view that legal remainders were obnoxious to 

the rule against perpetuities. Mr. Davey, in his argument before 

Malins V.-C, expressly admitted that 'if these were all legal 

limitations, they would be good 1 .' In the Court of Appeal 

Jessel M.R. summarized Mr. Williams' argument for the respondent 

as follows : ' The ground on which it was endeavoured to support 

the gift was this : It was said that the gift to the son of W m was aji 

equitable contingent remainder, and that according to the law of 

contingent remainders, the estate could not take effect at all unless 

it was vested at the death of the survivor of the widow and H. If., 

and that therefore it could not be void for remoteness as it must 

take effect at the expiration of lives in being or not at all. The 

argument proceeded on the footing that the same rules which 

govern devises of legal estates in freehold govern also devises of 

equitable estates, and the Vice-chancellor gave effect to that 

argument 2 .' How did Sir George Jessel deal with this argument ? 

If he had held the view that the rule against perpetuities was as 

applicable to legal remainders as to equitable remainders and to 

executory interests, he would have said so simply, and so destroyed 

the argument. Instead he showed that on this subject equity had 

not followed the law, that equitable remainders were liable to be 

defeated by the rule against perpetuities, and that in this respect 

they differed from legal remainders. Cotton L.J. agreed with 

Malins V.-C * that in the case of legal remainders there can be no 

question of remoteness,' but agreed with the Master of the Rolls as 

to a different rule being applicable to equitable remainders 3 . 

Lush L. J. in the same case spoke of the ' doctrine as to excepting 

contingent remainders from the rule as to remoteness ' and expressed 

no disapproval. The latter Lord Justice's judgment expresses 

clearly that legal remainders are subject to rules grounded on the 

1 17 Ch. D. 214. » 17 Ch. D. 228. s 17 Ch. D. 231. 
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requirements of the feudal law, and that courts of equity have never 
interfered with these rules, but that when the courts of equity 
came to deal with equitable limitations, they did so according to 
their own principles and, disregarding the requirements of the 
feudal law, carried out the intentions of the testator or settlor by 
giving effect to the equitable limitations according to his intention. 
* But then came in another doctrine, founded on principles of public 
policy, that an estate cannot be tied up longer than for a life or 
lives in being and for twenty-one years afterwards V 

It is submitted that the case of Abbiss v. Burney 2 is a direct 
authority that legal remainders are subject to one rule and equit- 
able remainders and executory interests to another rule, and that 
the rule against perpetuities is not applicable to legal remainders. 
Kay J. did refer to Abbiss v. Burney 2 incidentally in Be Frosty but the 
case was not pressed upon him by counsel. 

The question here discussed is of more than academic importance. 
There is no doubt that the rule against perpetuities works with 
seeming harshness and injustice, owing to the further rule which 
has been grafted on the original rule, that any limitation which 
may possibly offend against the principal rule is void ab initio, 
although in the result the estate may coiae into being long before 
the time limited by the rule. Thus in a devise to trustees in fee 
in trust for A., an unmarried person, for life and after his death in 
trust for his children who attain twenty-two years of age, the gift 
to the children is void even though A. may marry and all his 
children attain the age of twenty-two long before his death. This 
is so, because it is possible that A. may marry and die leaving one 
child six months old. In that case the child could not attain 
twenty-two years of age within a life in being and twenty-one 
years afterwards. In Abbiss v. Burney 2 it must have been difficult 
for the solicitor of the son of W. 9 who was seventy-six when the 
surviving tenant for life died, to explain to him that he could not 
have the property intended for him because at the testator's death 
it was possible that no son of W. would attain the age of twenty- 
five within twenty-one years after the death of the surviving 
tenant for life, i. e. within sixty-two years after he himself attained 
the required age. Lawyers are well acquainted with this peculiar 
rule which takes no account of the actual facts, but, at the moment 
when the instrument containing the limitations comes into opera- 

on, surveys the future, and if then it is possible that any 
limitation may exceed the arbitrary limit fixed by the rule, the 
limitation is void ab initio, and is not made valid by the fact that 
in the events that happen the limitation takes effect within the 

1 17 Ch. D. 23a. f 17 Ch. D. an. 

M 2 
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permitted limit of time. It is surely a strange rule which in the case 
of an ante-nuptial marriage settlement invalidates all the clauses 
providing benefits for the children of the intended marriage if their 
enjoyment of the property is postponed until they attain the age 
of twenty-two, on the ground that such postponement tends to 
a perpetuity, and yet allows a man to c tie up his property' during 
the lives of all the descendants of Her Majesty now living and the 
twenty-one years after the death of the survivor of them. Such 
a limitation as the last might prevent the alienation of the property 
for at least ioo years. 

If a settlor desires to limit his real estate by way of legal re- 
mainders, he knows that there are certain definite rules to which he 
must conform, and he knows also that if he creates a legal con- 
tingent remainder that contingent remainder will fail if it does not 
become vested during the continuance of or at the moment of the 
determination of the particular estate. He knows also that he 
cannot limit the devolution of the estate beyond one unborn 
generation. He can give an estate tail by way of remainder to an 
unborn person, but he cannot prevent the barring of the estate 
tail by that unborn person after he has attained his age. 

That being so it is submitted that there is no necessity for the 
application of the rule against perpetuities to legal remainders. 
The latter have their own rules, which are quite sufficient to cir- 
cumscribe them within due limits of time. Indeed Mr. Joshua 
Williams l has said that the rules governing contingent remainders 
are stricter than the rule against perpetuities. The only effect of 
applying the rule against perpetuities to legal remainders will be 
that in the case of the latter, as in the case of other limitations, 
gifts will fail and intended beneficiaries will be disappointed, 
because at the date of the gift the limitations in their favour might 
possibly not take effect within an arbitrary limit of time, though in 
the events which happen they do not transgress the rule. 

Ernest C. C. Firth. 

1 Real Property, fifteenth ed., p. 324. 

[The judgment in Be Frost, as pointed out by our learned con- 
tributor, contains two distinct novelties, one of them being contrary 
to a judicial opinion of Lord St. Leonards. It is certain that 
neither of them has been generally accepted by conveyancers. See 
Mr. Challis's observations in his 'Law of Real Property/ second 
edition, pp. 107, 183-186. The historical argument against extending 
the rule against perpetuities to legal remainders appears to 
Mr. Challis to be conclusive.— F. P.] 
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THE SHIPOWNER'S LIEN FOR FREIGHT. 

WHEN goods are shipped under several bills of lading, by 
which they are expressed to be deliverable unto order or 
assigns, he or they paying freight for the same ' and all other con- 
ditions as per charterparty,' and the charterparty gives the ship- 
owner, in terms, an absolute lien on the cargo for all freight, dead 
freight and demurrage, to what extent is an indorsee of one only of 
the bills of lading liable in respect of this lien for freight ? Is he 
entitled to have delivery of his goods on payment of the bill of 
lading freight for those goods alone ? Or must he, if required by 
the shipowner, first discharge the latter's lien for the charterparty 
freight of the whole cargo ? These are questions which must con- 
stantly arise, and on which there seems to be no express decision. 
The shipowner, on the one hand, claims the right to have his lien 
for the whole freight satisfied by a consignee of part only of the 
cargo, whilst the latter asserts his right to have delivery of his 
goods on payment of freight for those goods only. In Fry v. 
Chartered Mercantile Bank of India, London and China (1866), L. R. 
1 C. P. 689, a charterparty contained the following clause : c The 
ship to have a lien on oargp for freight, £3 18*. per ton of fifty 
cubic feet, measured in Shanghai, to be paid to the captain or his 
agents on right delivery at port of discharge . . . the freight to be 
paid on unloading and right delivery of the cargo/ The charterers 
shipped part of the cargo themselves under a bill of lading contain- 
ing the following clause : * Freight for the said payable in 

Liverpool as per charterparty.' The charterers having indorsed 
this bill of lading to the holder of it for valuable consideration, it 
was held that as against him the shipowner had a lien only for the 
freight due for the goods included in the bill of lading, and not 
a lien for the whole chartered freight. The ratio decidendi was that 
the true construction of the clause in the bill of lading was, that it 
referred to the charterparty for the purpose of determining what 
the rate of freight was ; and that if it was wished to include more 
of the terms of the charterparty, words ought to be introduced into 
the bill of lading which would show that intention more plainly. 
The question is how much more of the terms of the charterparty is 
introduced by the additional words — 'and all other conditions.' 
Undoubtedly these words, according to decided cases, introduce 
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into the bill of lading a charterparty lien, in the ordinary form, for 
dead freight and demurrage, unless to do so would be inconsistent 
with the terms of the bill of lading ; but do they introduce a 
charterparty lien for freight so as to make the indorsee of such 
a bill of lading — whether for part only of the cargo, or for the 
whole of it — liable to the shipowner for the whole charterparty 
freight? 

Mr. Carver in his valuable work on Carriage by Sea, dealing 
generally with the question, says (second edit., § 669) : ' If, however, 
the bill of lading incorporates the terms of the charterparty, as by 
using such comprehensive words as " paying freight for the same 
goods and all other conditions as per charterparty ," the owner's 
lien on the goods for the charter freight is preserved. 9 This no 
doubt would be true if the shipper was the charterer and the 
relationship of principal and agent existed between him and 
the consignee, or if the whole cargo was shipped under one bill of 
lading at the oharterparty rate of freight. But the case seems quite 
different where there is no such relationship and where there are 
several bills of lading, or a different rate of freight to that in the 
charterparty ; because there the provision in the bill of lading 
enabling delivery of the goods comprised in it to be had on pay- 
ment of the freight for those goods is inconsistent with a further 
stipulation, that such delivery may be withheld until freight for 
other goods is also paid. No analogy can be derived from those 
cases in which it has been held that under similar circumstances 
the shipowner can enforce his lien in respect of dead freight or 
demurrage against the holder of one of several bills of lading, 
because in such cases the sum claimed is not in respect of the 
goods. It is an extra charge which has to be paid whether 
delivery is taken of the goods or not ; and therefore to enforce the 
lien for it, either in part or altogether, against a consignee of a 
portion only of the cargo is not inconsistent with the term that he 
is to pay freight only for his own goods. But if the lien for freight 
is enforced against him, he is made pay for other people's goods as 
well as for his own, whioh is utterly inconsistent with the contract 
contained in the bill of lading, viz. that he is to have his goods on 
payment of the agreed freight for those goods. A lien at common 
law, which is that given by the charterparty, unlike a maritime 
lien, is lost if the possession of the goods over which it exists is 
voluntarily parted with ; so that the goods cannot be delivered 
to the consignee without abandoning the lien: from which it 
necessarily follows that the two conditions, viz. for delivery of the 
goods at the contract rate of freight under the bill of lading, and 
for the shipowner's lien for other and different freight, cannot 
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possibly exist together. The reported case most in point is, perhaps, 
Gardner v. Trechmann (1884), 15 Q. B. D. 154. There, certain goods 
were shipped on board the defendants* ship under a bill of lading 
by which they were made deliverable at the port of discharge 
to the plaintiffs, the consignees, the freight to be payable on 
delivery at the rate of %%s. 6d. per ton, and all other expenses were 
to be borne by the receivers, * and other conditions as per charter- 
party.' The charterparty, which provided for payment of freight at 
the rate of £1 11*. yl. per ton, contained a clause giving the ship- 
owner 'an absolute lien on the cargo for freight, dead freight, 
demurrage, lighterage at port of discbarge and average/ There was 
a further clause under which the captain was to sign bills of lading 
at any rate of freight, * but should the total freight as per bills of 
lading be under the amount estimated to be earned by this charter, 
the captain to demand payment of any difference in advance.' 
When the ship arrived at the port of discharge, the shipowner 
claimed payment of the freight specified in the charterparty, and 
the plaintiffs, in order to obtain delivery of the cargo, a portion of 
which had been detained by the defendants under sections 193 
and 194 of the Mersey Docks Acts Consolidation Act, 1858, were 
compelled to pay the difference between the freight specified in the 
bill of lading and the charterparty freight. They then brought 
their action to recover the amount so paid, and it was held by the 
Court of Appeal that they were entitled to recover it on two 
grounds, viz. (1) that the charterparty gave the shipowner no right 
of lien for the excels freight, but only a right to payment in 
advance before the ship sailed, and (2) that if the charterparty did 
give him a lien for the excess freight, it was inconsistent with the terms 
of the bill of lading a,nd therefore not incorporated into the bill of lading. 
Brett M.R. said: ' There have been many controversial cases as 
to the meaning of the words " other conditions as per charterparty"; 
but they all come to this, that that reference in the bill of lading to 
the charterparty only incorporates into the bill of lading those 
stipulations in the charterparty which are applicable to the con- 
tract contained in the bill of lading. No stipulations contained in 
the charterparty can be brought into the bill of lading if they 
would control or alter the specific stipulations in the bill of lading, 
for these cannot be altered by a general reference to the terms of 
the charterparty. Here there is a stipulation in the bill of lading 
that the goods, so far as the freight is concerned, shall be delivered 
upon payment of the amount of freight therein specified. This 
amount is fixed without reference to any other amount of freight. 
The effect of the general reference to the charterparty is to bring 
into the bill of lading all those stipulations in the charterparty 
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which are not specifically dealt with in the bill of lading, as, for 
instance, a lien for demurrage ; but it does not allow any alteration 
of the specific stipulation as to delivery, or a lien to be brought in 
as to the freight payable under the charterparty/ And Lindley L. J. 
said : ( The bill of lading is a contract for the conveyance of the 
goods mentioned in it, and the holders are entitled to delivery of 
the goods therein mentioned at the specified rate. The course 
taken by the defendant cannot throw upon the holders the obliga- 
tion to pay freight for the whole of the cargo when only a portion 
was delivered. It was contended that the holders of the bill of 
lading must under the clause at the end of the bill of lading pay 
the whole of the freight reserved by the charterparty. In my 
opinion the two clauses as to the payment of freight are wholly 
inconsistent and cannot stand together . . . The bill of lading only 
incorporates conditions in the charterparty which are consistent 
with the contract contained in the bill of lading/ This case there- 
fore shows that a lien given by the charterparty for freight different 
from and in excess of the bill of lading freight is not incorporated 
into the bill of lading by the general words ' other conditions as 
per charterparty/ because it is inconsistent with the terms of the 
bill of lading as to freight. And none of the cases, when properly 
examined, support the proposition that the lien can be enforced 
against the holder of one of several bills of lading under the general 
words. Thus Wegner v. Smith (1854)," 15 C.B. 285, was an action 
for demurrage, and was brought against the indorsee of a bill of 
lading for the whole cargo, which was deliverable thereunder 
4 against payment of the agreed freight and other conditions as per 
charterparty.' The jury having found for the plaintiff, the Court 
refused to disturb the verdict on the grounds that notwithstanding 
the defendant's having always repudiated his liability to pay 
demurrage, the fact of his receiving the cargo under a bill of lading 
which comprised the whole cargo, afforded evidence of a contract 
by him to pay the claim, and upon the construction of the bill of 
lading it incorporated the provision of the charterparty under 
which demurrage was payable. This case is no authority, however, 
for the proposition that a lien for freight might be enforced under 
similar circumstances, because of the distinction already pointed 
out between demurrage, which is a daily sum payable during the 
detention of the ship beyond the specified time for loading or un- 
loading, and freight, which is paid in respect of the goods. Wegner 
v. Smith was expressly approved of in Smith v. Sieveking (1855), 4 El. 
& B. 945, 5 EL & B. 589, in which the Court, in referring to the 
language of the bill of lading, says : ' This plainly indicated to the 
consignee that before he was entitled to the delivery of the goods 
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he was bound to make a payment beyond the freight; and there 
was a reference to the charterparty for some condition to be 
performed beyond the payment of freight/ That condition was 
payment of demurrage, and the bill of lading was construed as if it 
had expressly made the payment of demurrage a condition on the 
performance of which the goods were deliverable. Gray v. Cart 
(1871), L. B. 6 Q.B. 522, was also a claim for demurrage as well 
as for dead freight, and damages for detention beyond the number 
of days allowed on demurrage. The charterparty in terms gave the 
owners an absolute lien on the cargo for all freight, dead freight, 
demurrage and average. It also contained a cesser clause in the 
event of the cargo being of sufficient value to cover the freight and 
charges on arrival at port of discharge. The ship was detained at 
the port of loading during the ten days allowed on demurrage and 
for eighteen days after. She ultimately sailed without a full cargo 
loaded, the master having first signed, under protest, bills of lading 
for the cargo shipped, by which it was deliverable as per charter- 
party unto order or assigns, ' he or they paying freight and all other 
conditions, or demurrage (if any should be incurred), for the said 
goods as per the aforesaid charterparty.' The claim for demurrage 
proper was allowed, but the other claims were rejected on the 
ground that the charterparty gave a lien for demurrage proper but 
not for detention beyond the demurrage days, nor for short loading 
which was not, properly speaking, within the definition of c dead 
freight.' Porleu* v. Watney (1878), 3 Q. B. D. 223, 534, decides that 
under bills of lading incorporating the terms of the charterparty, 
which gives the shipowner a lien on the cargo for all freight, dead 
freight, and demurrage, the holder of one of the bills of lading, 
who by reason of the delay of the other consignees, and without 
any fault on his part, is unable to take away his portion of the 
cargo before demurrage has been incurred, is nevertheless liable to 
the shipowner for the whole demurrage. Thesiger L.J. says: 
1 There is in reality no practicable middle course between the right 
of the shipowner to treat each consignee as liable in solido for the 
demurrage secured by the charterparty, and the right of the bill of 
lading holder to have his goods entirely freed from the condition 
as to demurrage contained in the charterparty. Brett L.J. thought 
that each bill of lading holder would be liable for the whole, and 
that the shipowner might recover it separately against them all : 
but Thesiger L.J. did not think it clear that when the condition of 
the charterparty had been performed by payment of the whole 
demurrage by one of the consignees, that fact would not constitute 
a defence in equity to a similar claim against any of the other 
consignees. But the fact that each consignee might, in law, be 
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liable for tbe whole demurrage seems to point to the broad distinc- 
tion between demurrage and freight as regards the enforcement of 
the lien, because it can scarcely be suggested that the whole freight 
could under any circumstances be recovered twice over in the 
event of there being two bills of lading. 

In Gullischen v. Stewart (1884), 11 Q.B.D. 186, 13 Q.B.D. 317, 
the question was whether a cesser clause in the charterparty was 
inconsistent with the terms of the bill of lading. The charterparty, 
which was made between the plaintiff and the defendants, as 
charterers for account of another party, stipulated for the payment 
of freight and demurrage, and also for the cesser of the defendants' 
liability as charterers ( as soon as the cargo is on board, the vessel 
holding a lien upon the cargo for freight and demurrage.' Goods 
were shipped by the charterers at the port of loading in two lots, 
and two bills of lading were given by which the goods were made 
deliverable at the port of discharge to the defendants or their 
assigns, ' they paying freight and all other conditions as per 
charterparty/ The plaintiff brought his action for demurrage 
against the defendants as consignees of the goods for delay at the 
port of discharge, and the claim was allowed. Bowen L. J. says : 
' The contract to be construed is the contract contained in the bill of 
lading. That document provides that the goods are to be delivered 
at the port of discharge to the defendants or their assigns, "they 
paying freight and all other conditions as per charterparty.' ' That 
seems to me to incorporate to some extent tbe conditions in the 
charterparty ; but it only incorporates into the bill of lading those 
conditions which do not destroy the bill of lading. Thus it incor- 
porates the clause as to payment of freight and demurrage ; but it 
does not incorporate the cesser clause, for that would make the 
whole of the contract contained in the bill of lading useless/ In 
that case the only rate of freight was that mentioned in the charter- 
party, and accordingly there could be nothing inconsistent in 
introducing into the bill of lading the charterparty lien : but apply- 
ing the language of Bowen L. J.'s judgment to the question in dis- 
cussion, is it not plain, that if tbe bill of lading for a portion only 
of the cargo stipulates for delivery of that portion to the consignee 
on payment of freight for it, it would destroy the bill of lading to 
introduce into it a condition that the consignee must pay freight 
on the whole cargo under the charterparty lien of the shipowner 1 
The two clauses cannot stand together. It is as much as to say, 
' he shall have the goods on payment of £10 freight, but they may 
be withheld from him unless he pays £20 freight.' But there is no 
conflict of terms in saying ' he shall have the goods on payment of 
£ i o freight, but he must also first pay demurrage if any be incurred,' 
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since both these provisions can perfectly well stand together. 
Serraino v. Campbell ('91, 1 Q. B. 283) decides that the phrase 'and 
all other conditions as per charterparty ' did not introduce into the 
bill of lading in that case an excepted peril which was mentioned in 
the charterparty in addition to others therein enumerated, but was 
not mentioned in the bill of lading in which all the others were set 
out. The case is a strong one for the proposition that no provision 
inconsistent with the bill of lading can be introduced by general 
words of reference to the charterparty, but otherwise has no bearing 
on this subject. Unless any of these cases can be said to favour the 
notion that the consignee of a part only of the cargo can be made pay 
for the whole under the lien given by the charterparty, there is no 
English case which does ; and, so far from favouring that view, the 
cases referred to seem on the whole to tend strongly the other way. 
Very recently another case (Diederichten v. Farquharson Brothers fy Co. y 
'98, 1 Q. B. 150) has come before the Court of Appeal, in which 
the question was whether a general reference to the charterparty 
incorporated in the bill of lading a term of the charterparty that 
certain goods were to be at merchants' risk. It arose in an action 
by the shipowner against the indorsees of the bills of lading for 
freight. By the charterparty it was stipulated that the ship was to 
load a full and complete cargo of battens, including a deck cargo 
r at merchants' risk/ for delivery in London. The timber carried 
on deck was shipped under bills of lading, which stated that the 
goods were shipped in good order and well -conditioned and were to 
be delivered in like good order and condition, ' freight and all other 
conditions as per charterparty/ The defendants, who were also 
the indorsees of the bills of lading for the cargo carried under deck, 
counter-claimed in the action for damage to the goods carried on 
deck : and a verdict having been found for the defendants on the 
counter-claim awarding them £10 damages, the question of law 
arose whether the term of the charterparty that the goods were ' at 
merchants 9 risk ' was incorporated in the bills of lading, in which 
case the defendants would be precluded from recovering on the 
counter-claim. Two questions were raised in the argument, viz. 
(1) whether the words, * freight and all other conditions as per 
charterparty ' introduced into the bill of lading contract only such 
conditions of the charterparty as were to be performed by the 
receiver of the goods, and (2) whether the condition that the goods 
were to be ( at merchants' risk' ought to be excluded from the 
bill of lading contract on the ground of repugnancy. Smith L.J. 
held that the phrase 'freight and all other conditions as per 
charterparty' was to be interpreted in the same way as * paying 
freight and all other conditions as per charterparty ' ; and that 
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the authorities fully established the proposition, that such words 
only incorporated into the bill of lading conditions which were to 
be performed by the receiver of the goods. He accordingly upheld 
the verdict upon that ground, and expressed no opinion upon 
the second point raised. Collins L.J. concurred with Smith L.J. 
But Rigby L.J. dissented. In his view the words ' freight and all 
other conditions as per charterparty' ought to receive their literal 
construction, which was wider than if preceded by the word 
'paying.' He was further of opinion that there had been no 
general rule of construction laid down by previous decisions with 
reference to the words ' all other conditions ' independently of the 
introductory words 'paying freight/ and that they could not be cut 
down to mean only conditions to be performed by the holder of the 
bill of lading ; that the words ' all other conditions as per charter- 
party/ when not controlled by the context, were sufficient to intro- 
duce all the terms of the charterparty not repugnant to the contract 
contained in the bill of lading ; and that the term relating to the 
carriage of a deck cargo at merchants' risk had direct reference to 
the carriage of the goods, and was not repugnant to the bill of lading, 
which was itself a contract of carriage. The cases upon which 
Smith L.J. mainly relied as supporting his proposition, that a 
general reference to the charterparty only incorporates conditions 
to be performed by the receiver of the goods, were Russell v. Niemann 
(1864) (17 C. B. N. S. 163), Taylor v. Perrin, an unreported decision 
of the House of Lords cited in Serraino v. Campbell ('91, 1 Q. B. at 
p. 295), and Manchester Trust v. Furness ('95, 2 Q.B. 282, 539). 
In Russell v. Niemann the question was, there being certain excepted 
perils in the bill of lading, and a larger class mentioned in the 
charterparty, whether general words of reference to the charter- 
party, viz. ' paying freight for the said goods and all other condi- 
tions as per charterparty,' incorporated into the bill of lading 
contract the larger exception contained in the charterparty. The 
Court held it did not, and Willes J. in the course of the judgment 
said : ' That depends upon whether the words " and other condi- 
tions as per charterparty" include all the stipulations and conditions 
contained in that instrument, or whether they are not limited to 
conditions ejvsdem generis with that previously mentioned, viz. pay- 
ment of freight — conditions to be performed by the receivers of the 
goods. It is a mere question of language and construction ; and we 
think it enough to say that the latter is the construction which we 
put upon these words.' No doubt Willes J. was in the habit of 
expressing his judgments with very great accuracy of language ; 
but nevertheless this case cannot, any more than others, be divorced 
from its particular facts. The excepted perils in the bill of lading 
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were ' the act of God, the king's enemies, fire, and all and every 
other dangers and accidents of the seas, rivers, and navigation, of 
what nature and kind soever.' Those in the charterparty were 
' the act of God, enemies, fire, restraint of princes, and all and every 
dangers and accidents of the seas, rivers and navigation of whatever 
nature or kind soever during the said voyage.' The question was 
whether the exception of * restraint of princes' was to be included in 
the bill of lading contract. Each contract contained an apparently 
complete enumeration of the perils intended to be excepted ; and, 
therefore, to enlarge one set of exceptions from the other by the 
mere operation of general words would certainly seem, primd facie, 
contrary to the intention of the parties as expressed in the bill 
of lading contract. Expressio unius est exelusio alterius: and, as 
Willes J. says, it is a mere question of language and construction. 
The language of Willes J. undoubtedly is wide enough to cover 
a case in which no perils are in specific terms excepted by the bill 
of lading. But that was not the case before him ; and it is not one 
likely to be met with. Smith L.J. quotes a passage from the 
opinion of Lord Blackburn in Taylor v. Perrin, in which he appears 
to have said that 'Russell v. Niemann perfectly correctly decided that 
the reference to the charterparty is meant to bring in those condi- 
tions which would apply to the person who has taken the bill of 
lading, and is taking delivery of the cargo, such as payment of 
demurrage, the payment of freight, the manner of paying, and so 
on, but is by no means to be taken to incorporate all the con- 
ditions of the charterparty/ Taylor v. Perrin is unreported, and we 
are left in ignorance of what the facts of the case were and what 
the actual decision was. It appears, however, from an observation 
of Kay L.J. in Serraino v. Campbell ("91, 1 Q. B. at p. 298) that 
the above dictum of Lord Blackburn was obiter. But, be that as it 
may, the language of Lord Blackburn differs materially from that of 
Willes J., and whilst approving the decision in Russell v. Niemann 
he, perhaps intentionally, varies the language in which the ground 
of the decision was expressed. Willes J. said the effect of the 
general words was to limit the conditions thereby incorporated to 
such as were * ejusdem generis with that previously mentioned, viz. 
payment of freight — conditions to be performed by the receiver of 
thi goods.' But Lord Blackburn says the reference to the charter- 
party is meant to bring in those conditions which would apply to the 
person who has taken the bill of lading and is taking delivery of the 
cargo, such as, &c. The distinction cannot perhaps be better 
exemplified than by applying the language used to the ' merchants' 
risk ' clause. That stipulation relates neither to something ejusdem 
generis with payment of freight, nor is it one to be performed by 
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the receiver of the goods unless in the sense that taking delivery of 
damaged goods is performance ; but it is one which may very well 
apply to the person who has taken the bill of lading and is taking 
delivery of the cargo, so as to preclude him from raising any objec- 
tion to the state of the goods. The third case cited by Smith L.J. 
(Manchester Trust v. Furness, '95, 2 Q. B. 282, 539) was an action 
by the holders of the bills of lading against the shipowners for loss 
occasioned by the goods being misdelivered. Bills of lading in the 
ordinary form had been signed by the captain for the goods, which 
were to be delivered to the holders, ' they paying freight and all 
other conditions as per charterparty.' The charterparty contained 
a proviso that the captain and crew, although appointed and paid 
by the owners, should be the servants of the charterers, and that in 
signing bills of lading the captain should only do so as the agents 
of the charterers, and that the charterers would indemnify the 
owners against all liabilities arising from the captain signing the 
bills of lading. The captain signed bills of lading in the ordinary 
form for goods which were to be delivered to the holders of the bills 
of lading, they ' paying freight and other conditions as per charter- 
party.' The goods were misdelivered, and an action was brought 
by the holders of the bills of lading against the shipowners for th$ 
loss. It was held (1) that the special clause in the charterparty 
with reference to the captain and crew being the servants of the 
charterers was binding only between the owners and the charterers, 
and did not affect the liability of the owners to the holders of the 
bills of lading, who were entitled to consider the captain as the 
agent of the owners ; and (2) that the reference to the charterparty 
in the bills of lading did not give the holders constructive notice of 
the contents of the charterparty, the equitable doctrine of construe* 
tive notice not being applicable to mercantile transactions. In the 
Court of Appeal Lindley L.J. says : ' I cannot regard all these 
clauses taken together without coming to the conclusion that the 
master was, and continued to be in fact, the servant of the owner, 
subject to a stipulation that, as between the owner and the char- 
terers, the charterers should treat him as their servant and indemnify 
the owner from the consequences of what the captain might do as 
regards signing bills of lading and so on. Now if this is the true view 
it settles the question. 9 He then proceeds to discuss the other ques- 
tion raised in the argument, viz. whether the equitable doctrine of 
constructive notice can be imported into a case of that sort, so as to 
affect the holder of the bills of lading with notice of all the contents 
of the charterparty; and in the course of his discussion of that 
subject he, no doubt, does say — 'The effect of that reference— 
(i. e. the reference in the bill of lading to the charterparty) — has been 
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considered more than once: it has been considered in Serraino v. 
Campbell ('91, 1 Q. B. 283), and also in Try v. Chartered Mercantile 
Bank of India (L. R. 1 C. P. 689), and the effect of the reference is to 
incorporate so much of the charterparty as relates to the payment 
of freight and other conditions to be performed on the delivery of 
the cargo. But there is no authority whatever' for incorporating 
more than that. What is wanted in this case is to say that by 
reason of the reference to the charterparty the holder of the bill of 
lading and the person who takes it in the ordinary course of busi- 
ness are to be treated as having notice of all the contents of the 
charterparty.' But having already decided that the master was, 
in fact, the servant of the owner and not of the charterer, these 
observations are really obiter. Further, however, notice of the 
charterparty in this instance could only affect the question whether 
the owners or the charterers were the proper persons to be sued. 
It could not affect either the right of the holder of the bill of lading 
to have his goods, or his liability in respect of the goods, or of the 
ship. On the whole the view of Rigby L. J. seems the more correct, 
viz. that the words ' all other conditions as per charterparty/ when 
not controlled by the context, are sufficient to introduce all the 
terms of the charterparty not repugnant to the contract contained 
in the bill of lading. 

G. D. Keogh. 



151 



JUDICIAL SENTENCES, AND THE HABITUAL CRIMINAL. 

A GOOD deal has been said and written lately on the inequality 
of judicial sentences. The different length of sentence given 
by different judges for similar crimes is no doubt striking. While 
some are thought to offend by too great severity, one Recorder, 
Mr. Hopwood of Liverpool, has had to bear repeated attacks, both 
by his Town Council and private individuals, on account of the 
extreme leniency of his sentences. Mi*. Hopwood defends his 
practice of the doctrine ' the shorter the sentence the greater the 
effect/ by an appeal to the result. If that result bears him out he 
will have gone a long way towards proving the soundness of his 
position. He says crime in Liverpool has decreased, and the 
number of cases in his calendar is fewer than it used to be, before 
his new system was adopted. His second proposition we believe is 
proved, it is his first which is disputed. His opponents say that 
crime in Liverpool has increased, and if the calendar of cases for 
trial at the Sessions Court is smaller than it used to be, it is 
because the magistrates will not send prisoners for trial to his 
Borough Sessions, on account of the inadequacy of the sentences 
they get there ; but either deal with them in a summary way, 
giving them, as they have power to do, longer sentences than they 
would probably get from the Recorder after a trial by jury, or 
they commit them for trial to the Assizes, where the judge, they 
know, will award longer and more adequate punishment. Until 
the question as to the decrease or increase of crime, and its cause, 
is settled, we are unable to decide whether or no the Recorder's 
position, as to the result of his new plan, has been made good. 
But we can say that to sentence a thief, or a brutally violent robber, 
to a few weeks*, or days', imprisonment, because he has been so 
often convicted before, and has already received so many years' 
penal servitude, for similar offences, and has therefore, in Mr. 
Hopwood's opinion, expiated not only his sins of the past, but 
many other sins to come, is a doctrine so new, and so at variance 
with the generally received opinion and the usual practice of 
judges, that the onus of proving its wisdom and its success is 
clearly on him who propounds it. 

II' however the general opinion is that from a tender heart the 
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Recorder of Liverpool is too gentle in his punishments, most people 
agree that some of our judges are sometimes too severe, and that 
what is wanted is an act of uniformity amongst them. No doubt 
as long as human nature is what it is, judges, who are human, will 
have their idiosyncrasies, or what is vulgarly called ' a down upon ' 
certain kinds of crime, and a tenderness for others. The late 
Mr. Justice Shee once sentenced a respectable coal merchant at 
Reading to five years' penal servitude for what was, obviously, only 
an offence against morality ; a learned judge still on the Bench, 
not long ago, for a newly created criminal offence, sentenced a man, 
who had always borne a good character, to twenty years' penal 
servitude, because he had injured a girl's ( body and soul.' There 
was little, if any, evidence that he had done the former, none what- 
ever to prove the latter. In both these cases the executive had to 
interfere. If either persons had been tried before other judges they 
would, probably, have been acquitted on the summing up of the 
evidence, or, if convicted, have been sent to prison for a short time. 
The advantage of uniformity of sentences was strikingly shown in 
the case of Post Office officials convicted of dishonesty in the 
discharge of their duties. The judges at one time, we believe at 
the instance of the Post Office authorities, agreed to give a like 
sentence of five years' penal servitude in all cases, unless there were 
very special circumstances in any special case. Post Office servants 
soon knew what they would get if discovered in violating their 
charge, and such crimes diminished. Unfortunately independence 
of action is now thought better by the judges ; shorter and varying 
sentences are given, with the result which most practical people 
would expect. So at another time, when garrotting became 
seriously prevalent, the judges agreed to punish this dangerous 
crime by corporal punishment, and it soon disappeared. 

Whatever solution may be found for the problem of the habitual 
criminal, there is a general agreement in the case of first offenders. 
As a rule a 'judge can hardly be too gentle with such a one, and 
as a rule they are gentle. This of course applies only to ordinary 
offenders for the first time against honesty. The man who commits 
bigamy, or rape, for the first time, is almost as bad as he who has 
done either of these things before. But the youth who has suddenly 
yielded to temptation, the clerk with a sick wife at home, who 
takes what is not his, meaning to replace it at some other time, 
may sometimes be let go with a caution, and no harm be done. 
The French have lately adopted a wise law in such cases. Where 
a prisoner is convicted and sentenced for a joint offence, under this 
law the judge may order the sentence to stay suspended, as it were, 
over the head of the offender, not to be actually enforced. To meet 
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the same cases oyr judges have often followed a good custom they 
themselves invented. Sentence is not passed at all, but the 
prisoner is bound over to come up for judgment when called upon to 
do so. This is explained to the prisoner to mean that if he behaves 
well in the future he will hear no more about it, while he may, if 
he offends again, be brought up and sentenced without further 
trial. And a statute was passed some ten years ago under which, 
in certain cases, a Court of summary jurisdiction, as well as other 
Courts, may take this course where a prisoner is convicted for the 
first time. It is difficult to see why this most useful law has been 
limited to charges of crime which cannot be punished with penal 
servitude. Many of the cases which would be most suitably met by 
its provision are punishable by penal servitude, although a judge 
would only inflict such a sentence when attended by very bad 
circumstances; and yet they are thrown outside the merciful 
provisions of the Act because of the possibility of such a sentence 
being given. 

But there is another and a deeper question, which must often have 
perplexed those whose business has to do with the hardened criminal. 
There are herds of human beings in our great cities who are known 
to live on the plunder of the ordinary citizen, and who will do no 
other work if they can help it. They are of the sort who prefer 
the adventurous, exciting life of crime, with its short-lived, 
entrancing pleasures when they have done a successful job, to the 
humdrum existence of ordinary people. They are prepared to serve 
their sentences cheerfully if caught and convicted. They know 
these sentences generally increase in progressive ratio ; they don't 
care. They have often done time before, and it isn't so very bad. 
They know how to get into hospital, and to get round the parson. 
At the worst it is a dull healthy life, without care if without liberty, 
or any sensual enjoyment, for a time. But then what joy when 
it is over and they get out — the supper with their j>als and the 
fresh keen sense of liberty. Every pleasant thing is so much more 
pleasant when it has been lost for a time* Then the new plans for 
a fresh job, which will give them enough for a regular series of 
sprees. So they go on. The police know them perfectly well and 
where they live. When a big robbery has been committed, an 
important burglary done, the detective knows pretty well who has 
done it. He can tell you sometimes, and he nearly always could if 
it was worth his while, what big jobs are going to be done. But that 
is not his proper business. He is a detective of crime committed, 
not a spy to give information beforehand. Our law in like way is 
constituted to punish after the event, not to prevent. It is the 
reverse of what it ought to be. Nominally the criminal law exists 



April, 1898.] The Habitual Criminal Question. 157 

to prevent crime. Actually it stands with its bands metaphorically 
in its pocket waiting till the crime is done, and then it sometimes 
catches, and sometimes punishes, the offender ; and punishes him in 
such a way that the change Of his repeating his offence is made 
greater rather th&n less. Suppose a witness was to prove in Court 
that suspecting a criminally immoral act was going to be done he 
had watched its committal, instead of stopping it, and had then 
apprehended the perpetrator. What would a judge say to such 
a witness 1 This is what our criminal law does every day. 

We say that the end Of all criminal judicature is nominally, and 
ought to be really, the prevention of crime, and nothing else. It 
ought to exist to protect the subject against the dishonest and the 
violent Punishment is not revenge on crimes committed, it is not 
even a warning to others, save as a means to an end ; the end is 
prevention. A long term of penal servitude is given to punish the 
convict for having attacked and robbed ; it is well known that as 
soon as he is out he will rob again, as it was well known that he 
would rob before, and as he has done all his life. So he is kept for 
a titne, after his offence, under lock and key, for the protection of 
thfe public ; but why wait till he has committed his premeditated 
crime ? We know well who are going to oommit crimes. We know 
whfere they live. We know they live by no other means. We know 
pretty well when and where they will carry out their schemes. We 
might easily know this, in many cases, exactly. Yet we do nothing. 
We could prevent, and we don't. We lie by, we stay the hand of 
justice, till the foreseen crime is done ; then, if we can catch, and if 
we can convict, we punish the offender, for an offence we might 
have prevented. And we call this the prevention of crime. 

The bold and obvious remedy for this silly condition of affairs need 
not alarm us. It is simply to prevent the professional criminal from 
carrying on his profession. One step towards this was taken, and 
the soundness of the principle we advocate was acknowledged, 
when the law was passed making it a criminal offence to be 
found armed with intent to commit a felony. Let this principle 
be applied to all cases. There is no more danger of innocent 
persons being convicted by mistake on a charge of having a criminal 
intent than there is, on a charge of criminal aetion. A jury would 
rightly require stronger proof of the former than of the latter. 
A jury would not convict a suspected person of being about to 
commit a robbery, as soon as he got the chance, without such 
evidence as would leave no reasonable doubt, on a reasonable 
person's mind, that the accused was going to act in a criminal 
way. Such evidence, in most cases where it would be wise to put 
the proposed law in motion, would be overwhelming. Convicted 
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on such a charge the convict need not be treated too harshly. 
A difference might be made between him and an ordinary convict. 
He should be looked upon as a sort of criminal lunatic, one whose 
mind had got a twist, but which might be cured. While keeping 
him away from any opportunity of indulging his criminal propen- 
sities he ought to have a chance. Put him on an agricultural 
settlement with others of like kind, strictly guarded, but not un- 
duly interfered with. Give him a plot of land, with tools, seeds, &c, 
and a habitation. Give him an opportunity of doing healthy work, 
and let him live on his produce. If, by skill and industry, he 
can earn more than he wants for his living, let the residue be kept 
for him till such time as, having proved by his conduct his right to 
liberty, he may be set free. If he is idle, the pangs of hunger, the 
result of indolence, will soon set him to work. 

This system of giving the idle pauper, and the convict, an oppor- 
tunity of healthy work has been tried in Holland with success. 
If the same system was tried here the convict himself would gain 
by the treatment; and many an apparently hardened thief, who 
may have got the wrong twist originally from being early in life 
sinned against by the exigencies of society, might become a useful 
productive member of the community, like some of those who in 
the early part of the century were transported to Van Diemen's 
Land, and after a time got a chance there, and a little land, and 
became shrewd agriculturists, and whose descendants are now 
amongst the most respected in the colony. 

Charles Hamilton Bromby. 
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EXCUSABLE BREACHES OF TRUST. 

SECT. 3 of the Judicial Trustees Act, 1896, is in the following 
terms : — 

'If it appears to the Court that a trustee, whether appointed 
under this Act or not, is or may be personally liable lor any 
breach of trust, whether the transaction alleged to be a breach of 
trust occurred before or after the passing of this Act, but has acted 
honestly and reasonably, and ought fairly to be excused for the 
breach of trust and for omitting to obtain the directions of 
the Court in the matter in which he committed such breach, 
then the Court may relieve the trustee either wholly or partly 
from personal liability for the same/ 

By sect. 1, sub-sec. 2 of the same Act :— 

'The administration of the property of a deceased person, 
whether a testator or intestate, shall be a trust, and the executor 
or administrator a trustee, within the meaning of this Act.' 

Sect. 3 accordingly relates to trustees, executors, and adminis- 
trators, and to trusts and administrations alike, and i breach of 
trust' includes a devastavit. 

This section forms a new departure in legislation — a departure, 
it may be added parenthetically, pemmi exempli. The ordinary 
law of trusts remains unaltered. A breach of trust before the Act 
remains a breach of trust after it. The duty of a trustee is un- 
changed. His immediate liability, even, is undiminished. But 
the Court may, in certain circumstances, ' relieve ' the trustee from 
his personal liability for the breach of trust he has committed. 
In effect, the section admits that the Law of Trusts is, not seldom, 
unjust ; does not alter it ; but permits judges to exercise a dubious 
prerogative of mercy (at the expense, be it -added, of a third party) 
in oases which are left undefined. Only the peremptory plea of 
necessity could be held to excuse such a curious mode of legislation. 
If a law is repugnant to the public conscience, it should be altered 
in a definite manner : the method adopted by this section is likely 
to lead, not only to doubt as to its scope, but also to different 
practical applications of it in different courts depending on differing 
views of what is just and reasonable. In general judges have only 
to administer the law as they find it, and the consideration of its 
justice is not within their province. It may indeed be respectfully 
doubted whether this is not, from some points of view, a fortunate 
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circumstance : a man who has spent a lifetime in learning and 
administering the law is apt to form an unduly high estimate of 
its perfections. But this unique section brings judges face to face 
with a new class of quasi-legal conundrum. The question is not, 
What is the lqw ? It is, When is it reasonable to break it 1 Not, 
What is a breach of trust ? — but, When is it excusable to commit 
one? It is apparent that the question is entirely different from 
those which usually arise in Courts of Justice : it has to be looked 
at from a new standpoint and has to be answered on different 
principles. The fact is that the function of giving relief under the 
section is in its nature, not judicial, but legislative. The business 
which the legislature has shirked must be done, piecemeal, by the 
Courts. Each judge has to transform himself into a Parliamentary 
Private Bill Committee and to say whether a Bill to relieve a 
particular trustee ought to be allowed to pass. The principles by 
which a cpmmittee of intelligent laymen would be guided ought 
to guide the judge. The question, in short, is not one of law, but 
of social ethics, in which law necessarily plays a part. 

It may be well to consider briefly the position of a trustee in 
regard to liability previously to the Act, in order to see if possible 
what injustice the section was intended to remedy. The treatment 
of the innocent trustee in our Courts has long been one of the 
grossest scandals of a faulty legal system. Honesty, zeal, intelli- 
gence, care, prudence, have all alike been unable to preserve him 
from loss in cases where the l#w or the facts have rendered human 
error possible. A costly application to the Court, at the expense 
of his cestui* que trusteftl, has been his sole passport of indemnity ; 
real honesty of purppse has often been his guide to ruin. It would 
not be easy to say why the trustee who is wrongly advised by his 
solicitor or counsel, or t\xe executor who makes a wrong payment 
owing to a mistake, has been treated by the Courts with such 
extreme harshness. 'I have no doubt/ said Lord Hedesdale in 
Boyle v. JBlate, ' the executors meant to act fairly and honestly, but 
they were misadvised ; and the Court must proceed, not upon the 
improper advice under which an executor may have acted, but 
upon the acts he has done. If under the best advice he could 
procure he acts wrongly, it is his misfortune; but public policy 
requires that he should be the person to suffer.' The observation 
simply illustrates what was said above in reference to a judge's 
bias in favour of existing law. It may be safely ventured that 
neither a Parliamentary Committee nor a special jury would 
understand why public policy demands that an unpaid executor 
or trustee, who has accepted office from high-minded motives and 
dealt with funds on professional advice in perfect good faith, should 
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be made liable. Public policy does not apparently demand that 
a judge who makes a wrong order should compensate those who 
are injured by his mistake: yet the administrative functions of 
a judge and a trustee are often very similar in character, and in 
the case of a mistake the difference between their culpability is, 
if anything, in favour of the trustee. An administrator pays 
residuary legacies to three children in perfect good faith : it sub- 
sequently turns put quite unexpectedly that the first is illegitimate: 
he is made liable, though if the estate had been administered by 
the Court precisely the same error would have been made, but the 
administrator held discharged. A, fund is distributed: there is 
evidence, which the Court would have acted upon, that a person 
entitled to a legacy is dead, and he is so treated : he returns and 
the trustee is made liable to the uttermost farthing. A trustee 
under a dpubtful will obtains and acts on the opinions of (let us 
suppose) two of the most eminent counsel at the Chancery bar 
in regard to the distribution of the residuary estate : their opinion 
turns put to be wrong : the trustee is made personally liable to 
pay the person entitled and the costs of the suit 1 . It is idle 
to multiply instances. The legislature and the Courts have alike 
recognized that no position known to the law is treated so unkindly 
as that of trustee. His position may be contrasted with that of 
Vhiritier binSficiaire in French law, in regard to whom Article 804 
of the Code Civil enacts : * II niest tenu que des /antes graves dam 
F administration dont il est chargS? The courts of equity having, in 
the name of ' public policy/ established a system of liability for 
trustees, Act after Act has been passed by the legislature with 
the object of mitigating the hardship of that position. The Trustee 
Relief Acts, Lord St. Leonards's Act, the Conveyancing and Law 
of Property Act, 1881, the Trustee Act, 1888, and the Trustee Act, 
j 893, may be instanced as the most conspicuous examples. And, 
of late years, the Courts have themselves striven to confine the 
decisions relative to trustees within the narrowest limits. A trustee 
of a creditors' deed is to be less liable than a ' mere trustee V A 
director of a company is not to be treated as a trustee 3 . 'Directors 
are not to be made liable on those strict rules which have been 
applied to trustees V A trustee in bankruptcy and a company liqui- 
dator are not made liable as trustees. It would be difficult to give 
satisfactory reasons for dealing more hardly with an unpaid trustee 
than with (for example) a paid director. The fact is, simply, that 

1 These were the facts in Boulton v. Beard, 3 De G. M. & G. 608. 

1 Ex parte Ogle, L. R. 8 Ch. 711. 

1 Forest 0/ Dean Coal Co., 10 Ch. D. 450 ; Smith v. Anderson, 15 Ch. Div. 247 ; London 
Financial Association v. Kelk, 26 Ch. D. 107 ; Faure Electric Col, 40 Ch. D. 141 ; Overend, 
Gurney and Co. v. Qibb, L B. 5 H. L. 487 ; MarzettVs Case, 28 W. R. 542. 

4 Per James L. J. 28, W. R. 543. 
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the law as to the latter is more recent and more just. And there 
is perhaps also this consideration — that if the law as to directors' 
liability is made too severe, honest men will be deterred from 
accepting office and rogues will not 1 , while you can place great 
reliance, in regard tp the supply of trustees and executors, on the 
powerful instincts of friendship and compassion ! We may con- 
tinue to call this a consideration of public policy, until we find 
that the active management of trusts is more and more falling into 
the hands of professional gentlemen whose risk is to some extent 
compensated by a clause empowering them to charge; and that 
there is more and more difficulty in obtaining lay trustees. Then 
public policy requires an Act to provide for the Appointment of 
Judicial Trustees and otherwise to amend the Law respecting the 
Liability of Trustees : and we have the Judicial Trustees Act and 
sect. 3 of it now under consideration. 

Let us now examine the section more closely: firstly, as to 
jurisdiction. The section confers power 'to relieve the trustee' 
in cases where 'it appears to the Court that a trustee ... is or may 
be personally liable for any breach of trust.' Various questions 
will arise as to the construction of these words. Presumably they 
are intended to include the case of the estate of the trustee being 
made liable after the trustee's death, though the words are not 
very apt for the purpose. There may be a doubt whether they 
apply to the case, not uncommon in administration actions, where 
a defaulting trustee beneficially interested is not allowed to claim 
any portion of the estate for himself until the default is made good. 
Is the trustee in such a case being made ' personally liable ' ? Are 
not the cestui* que trustent asserting merely a claim to property ? 
The case is further complicated if the trustee's share in the estate 
has been assigned. The rule still applies 2 ; but the application of 
it may affect the assignee alone. Can it be said in such a case that 
the Court is relieving the trustee ? Again, suppose the trustee to 
be bankrupt, is the jurisdiction exercisable at the instance of the 
trustee in bankruptcy? In the administration of estates, other 
questions arise. If the action is based on the administrator's bond, 
it may be supposed that the section applies: but does it apply in 
proceedings against his sureties ? A wide construction is necessary 
before an affirmative answer can be given to these questions : and 
it would be rash to venture a confident opinion on them. The 
difficulty, it may be added, arises from the fact already noted, that 
the legal duty of a trustee is not changed by the section, though the 

1 This principle has lately been amusingly exemplified in the proceedings of the 
House of Lords' Select Committee for the consideration of the Companies' Bill. 
1 Doering v. Doming, 42 Ch. D. 203. 
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Court has. power to relieve him from personal liability for breach of 
it. Such topsy-turvy legislation may well lead to anomalies. 

Assuming that the Court has jurisdiction there are in all four 
conditions to the relief being given : — firstly, the trustee w must 
have acted honestly; secondly, he must have acted reasonably; 
thirdly, his act must be one for which he ought fairly to be 
excused ; and fourthly, the case must be one in which he ought to 
be excused for omitting to obtain the directions of the Court. 
The first condition relates to the trustee's morals, and the second 
to his intelligence, and one is tempted to think that the first is 
really included in the second ; or the inference would be that (in 
the view of the legislature) cases exist where it is reasonable to 
act dishonestly ! What does ' reasonably ' mean ? Ex hypotheti it 
may be reasonable to commit a breach of trust ; but when ? This 
is a question it may be impossible to answer fully, but one 
comment on the word may certainly be made : it is not reasonable 
to be negligent. Is the standard of negligence altered ? It is 
noteworthy that there is not a word in the section to lead one to 
suppose that the legislature meant in any way to lower the amount 
of diligence and care required from a trustee. It can hardly be 
doubted that the Courts will still insist on c the same degree of 
care in the execution of a trustee's office as a man of ordinary 
prudence would exercise in the management of his own affairs V 
Less than this no judge will venture to think reasonable, without 
much more precise legislative sanction. And if this.be so, the 
very large number of cases of breach of trust of a purely negligent 
character are at once excluded from the operation of the section. 
The third and fourth conditions relate to the mind of the judge. 
' Ought to be excused ' means ' ought in the opinion of the judge to 
be excused.' Has the fourth condition any peculiar significance? 
The drafting is remarkable : — * ought fairly to be excused for the 
breach of trust and for omitting to obtain the directions of the 
Court/ It has been suggested that the words show that the section 
is only meant to apply where the act constituting the breach of 
trust is one which the Court might perhaps have authorized. 
Amid much that may be doubtful, it may surely be taken as clear 
that this suggestion is ill-founded. In the first place, it reduces 
the other three conditions to mere nullities. The greater includes 
the less. And secondly, it is not what the section says : the words 
4 ought to be excused for omitting to obtain the directions of the 
Court' convey no hint as to what those directions would have 
been. They mean, surely, simply what they say, that the case 
must be one in which the trustee may be excused for not applying 

1 Learoyd v. Whitdey, 12 App. Cas. 727. 
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to the Court. The condition contemplates a case where the trustee 
has acted honestly and reasonably ; but the surrounding circum- 
stances were such that he ought to have gone to the Court. In 
that event he is not to be relieved under the section. In other 
words, the expression may be paraphrased by saying ' ought fairly 
to be excused for the breach of trust, regard being had to the fact 
that he might have obtained directions from the Court.' It is easily 
intelligible that the Act was not intended to allow trustees to take 
more upon themselves in dealing with the property of their cestui* 
que truetent. If the doubtfulness of the case, the magnitude of the 
amount involved, the relationship or circumstances of the persons 
interested, or any other similar known fact is such that a reason- 
ably prudent man would make an application to the Court, a 
trustee will not escape liability by showing that he acted reason- 
ably and honestly, and in other respects ought to be excused. 
Prudence is just as much a necessity now as before the passing of 
the Judicial Trustees Act. 

It will perhaps be useful to consider whether any classification 
of breaches of trust can be made for the purposes of applying the 
section. Various forms of classification may be suggested. For 
example, breaches of trust might be divided — following a distinc- 
tion which has in other branches of law attracted much subtlety 
and learning — into non-feasances and misfeasances, into acts done 
altogether without authority and acts improperly performed within 
the scope of the trustee's authority, or finally, into breaches 
relating to the safe custody and breaches relating to the distribu- 
tion of the fund. A little consideration shows that there is no 
warrant for and nothing to be gained by any such distinctions. 
We have to classify, if at all, in reference to the question, what 
breaches of trust are reasonable and ought to be excused ? It is, 
and this must be insisted on, an ethical question ; and the state 
of mind of the trustee and the possible influence of his example 
have to be borne in mind in answering it. Now, from this stand- 
point, there are two distinct classes of breaches of trust. Every 
breach of trust is a breach of duty — that duty being contained 
either in the documents constituting the trust, or in the statute 
and case law relating to trusts. But there is, ethically, a wide 
distinction between a breach of duty committed by a trustee with 
his eyes open (which includes the cases where they are negligently 
shut) and one committed (without negligence) through a perfectly 
innocent mistake either of fact or law. In the latter case he may 
fairly be described as innocent. In the former, though his act 
may be perfectly honest and indeed even praiseworthy, a Court 
will probably think that he should be prepared to meet the conse- 
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quences he has already contemplated. It is true that very hard 
cases may be suggested even under the category of deliberate 
breaches of trust, the most conspicuous perhaps of such cases 
being where an improper investment or some other wrongful 
dealing with trust funds is permitted by a trustee in a desperate 
endeavour to keep a home together for the benefit of parents and 
children alike. It does not appear, however, to be the policy of 
either the law or the legislature to allow the intentions of settlors, 
however unreasonable, to be disregarded by trustees. The Court 
itself has no power to depart from the letter of the trust. The 
breach of trust may be, from some points of view, the most 
reasonable thing in the world: but ought it to be excused? If 
the Act had intended to include such a case within sect. 3, 
would it not hqve conferred on the Court power to sanction, in 
cases of emergency, acts unauthorized by the trust ? Analogy to 
such a provision might be found in the release of a restraint on 
anticipation ; and* it may be observed that the legislature has 
given the power of releasing to the Court, and has in no way 
entrusted any discretion in the matter to a trustee. Whatever 
may be the value of these consideration?, it is clear that there are 
also in the same connexion practical matters which cannot be 
neglected. Unfortunately for the trustee, the Court under the 
relieving section will always be exercising an ex port facto juris- 
diction. There will always be an applicant clamouring for his or 
her share of the trust funds — vanished owing to the defendant's 
breach of trust. The good which might have accrued or which 
did in fact accrue from the breach will sink out of sight in view 
of the present deprivation of the plaintiff. The Court will be 
reminded how easy it is to be generous with other people's money. 
And no doubt the possibility of the case becoming a precedent 
of evil will weigh heavily with the judge. It would be perhaps 
rash to affirm that no such case as we are now considering can 
be within the scope of the section : but it must be abundantly 
clear that the cases where relief will be given under the section 
to a trustee who deliberately commits a breach of trust will be of 
the rarest description. The trustee who, confident that he is 
acting honestly and persuaded that he is acting reasonably, 
commits a breach of trust in reliance on the section, will only be 
too likely to find that he is relying on a broken reed. 

The innocent trustee is in a very different position, and it can 
hardly be doubted that, in all cases of honest mistake fallen into 
notwithstanding every reasonable care, the section is intended to 
afford a valuable protection. The words ' honest mistake' have 
been used : is there for the purpose of the section any distinction 
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between a mistake of law and a mistake of fact ? The most excus- 
able breach of all must be an act based on a mistake of fact which 
the Court itself, if applied to on the same materials, would have 
authorized. But what of a mistake of law in which the Court is 
not likely to have been deceived ? If it is correct to say that the 
excusableness of the breach of trust depends on the state of mind 
of the trustee and the possible influence of his example, it follows 
that it is no less excusable for a layman to act honestly on a pro- 
fessional opinion not doubtfully expressed, than to misapply funds 
owing to an error of fact. In both cases ex hypothetic the trustee 
has done his best, and in both cases his mistake is involuntary, so 
that no argument from example applies. The maxim Ignorantia 
juris non excusat is no longer allowed all the importance which it 
once enjoyed in English law ; and jus has probably a limited 
meaning, so that the maxim does not relate to ignorance of private 
rights and questions of construction *. This deprives the phrase of 
some at least of its terrors ; but surely in a case under sect. 3 it 
has no application at all. At the risk of repeating what was urged 
above, let it be said that this section is outside the ordinary law : 
the maxim has force in deciding whether the prisoner is guilty, 
none in determining whether he is a fit object of mercy : the breach 
of trust may be proved with its assistance, it should not be applied 
in considering whether the trustee may be ' relieved.' It is very 
far indeed from the writer's purpose to suggest that every honest 
blunder will be excused under the section. There are too many 
conditions imposed by the section to make this in the least pro- 
bable. If for instance a mistake of law has been made, various 
questions arise. Was the mistake made under advice? If not, 
was it reasonable to act without it? If advice was taken, was it 
such as a trustee could reasonably act upon ? Or was it a case 
where the trustee should have obtained the directions of the Court? 
And these questions have to be answered after all the mischief has 
been done and where the question is, which of two innocent parties 
is to suffer. The path of duty of a trustee certainly remains as 
precipitous as ever, and there is very little inducement to a trustee 
deliberately to put his faith in the relief offered by the section. It 
is to the very careful traveller who falls from the narrow way with- 
out even being aware of his danger that the Court will (perhaps !) 
extend a rope of safety. 

In every case of breach of trust the section is naturally cited on 
behalf of the luckless trustee, and there are already signs that the 
Act will be fruitful in reported cases. The decisions so far have 
served mainly to show the limited scope of the section. The case 

1 Cooper v. Phibbs, L. R. 2 H. L. 149, 1 70 ; Eari Beauchamp v. Winn, L.R6H. L. 234. 
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of In re Turner, Barter v. Ivimey l (Byrne J.), was a case of negligence 
in investing trust property. There were two trustees, one a 
linendraper and the other a solicitor. The former relied on the 
solicitor, but failed to satisfy the Court that he had acted with the 
care which he would probably have taken if the money had been 
his own, and the Court declined to excuse him on that ground. 
Wynne v. Tempest (Romer J.) was also both a case of negligence and 
a case where a lay trustee relied on a solicitor co-trustee. The 
negligence consisted in neglecting to see that proceeds of sale of 
trust property went into the proper account of the trustees. The 
negligence was held to be inexcusable. In re Stuart, Smith v. Stuart 2 
(Stirling J.), was another case of negligence. The breach of trust 
consisted in investing upon insufficient securities, and it was held 
that the requirements of sect. 8 of the Trustee Act, 1893, constituted 
the standard by which reasonable conduct was to be judged. 
Relief was refused ; and although it was intimated that cases might 
exist where non-compliance with the requirements of sect. 8 would 
not be a fatal obstacle to an application for relief, it is clear from 
a consideration of the case (which was a very hard one) that such 
instances must be very rare. These were all cases akin to negli- 
gence, and they show how unwilling the Court is to allow the section 
indirectly to lower the standard of care required of trustees. In re 
Kay, Moeley v. Kay 3 (Romer J.), the most important case yet decided 
on the section, was a different case, and as the power of relieving 
was there exercised, the facts may be noted in some detail. The 
testator in that case was a solicitor who had for many years col- 
lected the rents of valuable property belonging to the plaintiff. He 
was in good reputation at the time of his death, and died leaving 
assets amounting to £22,000. No suspicion existed that he had left 
anything but small debts. The estate was apparently solvent, with 
substantial assets. The testator by his will had bequeathed to the 
widow an immediate legacy of £300, and had given her the income 
of his property for life ; the corpus after her death was given to his 
children. The executors paid the £300 legacy to the widow within 
.a month from the death, and allowed her to receive the dividends 
arising from the testator's investments. About two months after 
the death a somewhat indefinite claim was made by the plaintiffs 
against the testator's estate for an account of rents received and not 
accounted for. About five months after the death the usual adver- 
tisements for creditors were published. A fortnight later the writ 
in the action was issued, claiming an account of rents received by 
the testator on the footing of wilful default. The action went to 
trial, fraud was proved, and eventually (on an inquiry before a 
1 '97, 1 Ch. 536. " '97, 2 Ch. 583. » '97, a Ch. 518. 
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referee) more than £26,000 was found due to the plaintiffs. Income 
had been paid to the widow up to the trial of the action, so that, in- 
cluding the £300 legacy, the defendant eiecutor had paid her in all 
about £2.000, and he was personally liable to make good this 
amount, except in so far as be might be relieved under the Judicial 
Trustees Act. The doubt felt by the Court was as to the extent to 
which the executor ought to be excused. As the learned judge 
remarked, ' It would be monstrous to suppose that it is the duty of 
an executor peremptorily to stop all supplies, and allow the family 
to go to the workhouse, when he has every reason to believe that 
the testator has left ample means for their support,' and under the 
circumstances he thought 'the defendant acted reasonably in paying 
the £300 legacy and such further sums on account of income as were 
reasonably nefcessary until the testator s debts could be fully ascer- 
tained.' On thfe facts, however, he held that after service of a writ 
making so serious a claim, the defendant could not reasonably go 
on paying money to the beneficiaries except at his own risk : for, 
having received such a writ, the executor should have endeavoured 
to ascertain the limits and extent of the claim, or he might have 
applied to the Court for directions ; but he took neither course, and 
he was therefore not relieved in respect of any sums paid after writ 
issued. The case exemplifies the distinction between a perfectly 
innocent mistake without negligence and a similar mistake with 
negligence. The difficulty was to say where negligence began. 
Substantially the breach of trust or devastavit Was in paying ^'s 
money to B : so long as this was done, notwithstanding due care, 
the executor was held excused : as sooii as the moment came when 
the executor ought, in reason, to have seen that the money might 
really belong to A, from that instant he was not to be relieved 

The conclusions arrived at may be summarized as follows : — 
• 1. The section does not alter the trustee's liability ; it only gives 
a discretionary power of relief, exercisable on general principles of 
fairness and justice. 

2. The standard of care required of a trustee remains unaltered, 
and the section accordingly does not, in general, apply to cases of 



3. The section does not, in general, relate to cases of breach of 
trust knowingly committed. 

4. The section does apply in all cases of honest mistake, where 
there has been no negligence, and where there Was no obligation to 
obtain the directions of the Court. 

It is hardly necessary to add that the writer expresses the above 
views with the doubts and hesitations demanded by the difficulties 
of the subject. R H> Mauqham> 
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THE ENGLISH, FKENCH, AND BELGIAN BARS 1 . 

GENTLEMEN, — It is not without considerable hesitation that 
I rise to address you. In so learned an assembly, composed 
of the most eminent representatives of all the Bars of Europe, I feel 
that it would be presumptuous for so humble an individual as my- 
self to detain you long, since I can shed but little light on the 
subject of your deliberations. Nevertheless, I am very desirous of 
honouring, to the small extent of my powers, the draft which the 
Federation of Belgian Advocates has had the felicitous idea of 
drawing upon that spirit of confraternity and professional free- 
masonry which should animate, and does in fact animate — this 
assembly is a sufficient proof of the assertion — all the Bars of 
Europe. With your permission, therefore, I should like to address 
a few words to you on a subject which appears to me to fall within 
the scheme of your deliberations. 

My learned friend, Mr. Crackanthorpe, has discoursed to you, with 
all the authority with which the distinguished position he occupies 
at our Bar invests him, upon that most interesting subject, legal 
education — a branch of science in which he is peculiarly competent, 
since he has been for many years a member of our Council of Legal 
Education. I, who, alas, am unable to lay claim to any very special 
competence in the subjects submitted to the Congress for discussion, 
was naturally much embarrassed in the choice of a subject upon 
which I could usefully say a few words. However, as the field of 
comparative legislation has always had peculiar attractions for me, 
it is naturally in this direction that I turned my eyes, and I think, 
gentlemen, that, from this point of view, I may have a few useful 
observations to present to you. 

We have listened this morning with profound interest to the 
arguments in favour of the establishment of permanent relations 
between the Bars of different countries. The points of contact are 
manifestly numerous. But, gentlemen, it is in the highest degree 
desirable, when we aspire to found an international association of 
the diverse Bars of Europe, that we should first of all thoroughly 
realize the divergences which may exist in the point of view of 

1 This is a translation of an address in French to the recent Brussels Congress of 
Advocate** of all nations by the author, as one of the delegates of the General Council 
of the Bar. The address was entitled, ' Be quelques differences eutre le barreau 
anglais et les barreaux francais et beiges/ and is printed, in the original, in the 
Brussels Journal de* Tribunaux of January 6, 1898. 
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different nations and the differences — some of them essential — 
between the role which the advocate is called upon to play in one 
country and that which he fills in others. In briefly drawing your 
attention, for a few moments, to some of these differences, I desire 
to disclaim any intention to unduly accentuate these differences 
or to exaggerate their effect. I merely propose to indicate the task 
of conciliation and compromise, which, on my view, an international 
bureau would be called upon to fulfil. I am about, therefore, 
with your indulgence, to summarily point out some of these 
differences, and more especially those which exist between the 
English Bar and the Bar of Paris, the latter being that foreign Bar 
with which, after my own, I am the best acquainted. 

In reality these differences are not very numerous. Indeed, what 
strikes one most forcibly in reading these numerous and most 
interesting little pamphlets which we owe to the energy and initia- 
tive of our hosts to-day, and which have supplied us with so much 
valuable information concerning the profession of an advocate in 
the principal countries of Europe — what strikes one most, I say, 
is the great similarity in the fundamental rules adopted by the 
diverse European Bars. Thus almost everywhere the Bar is sub- 
ject to a disciplinary organization, more or less strict, more or less 
hierarchical and more or less generally recognized by the profession. 
Almost everywhere professional etiquette prevents the advocate 
from suing in the courts for payment of his fees. Everywhere, 
I believe, he is protected from actions for slander in respect of words 
spoken in his pleadings at the Bar. Everywhere that lofty spirit 
of independence, which is so indispensable to the dignity of the Bar, 
has dictated certain rules of conduct for advocates in their relations 
with the Judiciary and the Executive, with a view to preventing 
the smallest encroachment on the rights and prerogatives of the 
Bar. Almost everywhere the functions of the advocate are consi- 
dered incompatible with the exercise of any kind of trade. Almost 
everywhere advertisement in the daily papers, or by means of 
other public announcements, is forbidden or, at any rate, strongly 
disapproved of. Everywhere I believe, in Europe, women are 
excluded from the Bar \ In short, it would be easy to multiply 
indefinitely examples of the points of contact between the different 
Bars, but it is unnecessary for me to call your attention to them at 
greater length. You know them as well, if not better than I, and 
in any case, you may easily make yourselves acquainted with them 
by means of an even cursory examination of those excellent little 

1 The case of Mile. Chauvin, a French dodoresse en droit, who recently attempted in 
vain to obtain her admission to the Paris Bar, will doubtless be fresh in every one's 
recollection. M\ Louis Franck, of the Antwerp Bar, was her counsel and made 
an impaasioned appeal on her behalf, but the result was never very doubtful. 
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pamphlets to which I have already alluded. I intend, therefore, as 
observed, to confine myself to a brief discussion of some of the 
essential divergences— there is obviously no time for the discussion 
of those infinitely more numerous divergences which merely concern 
detail — between the manner in which we regard the rdle of the 
advocate in England, and that in which it appears to be regarded 
abroad. These divergences appear to me capable of being summa- 
rized under two principal heads : — 

1. The question of the mandate (mandat). 

2. The nature of the advocate's functions. 

First of all, as to the question of mandate. If there is a funda- 
mental rule par excellence in the French Bars — and I believe that 
the same observation applies equally to the Belgian Bars — it is 
that the advocate cannot accept any kind of mandate. Mr. Cresson 
in his excellent work upon ' Les Usages et Rfegles de la profession 
d'Avocat ' (Larose et Forcel, Paris, 1888, t 1". p. 90) thus formulates 
the principle : — 

( A mandate implies the necessity of rendering accounts ; it sub- 
jects the agent to responsibility ; to the discussion of his conduct ; 
to judicial proceedings, it may be to prosecution. The character 
of the advocate, his dignity and his independence, debar him from 
accepting such obligations ; by undertaking them the advocate 
would become a mere agent d'affaires ; the law, following the 
ancient customs, has excluded from the profession those who carry 
on this kind of trade and who are subject, in respect of their 
operations, to the jurisdiction of the tribunal of commerce. The 
prohibition of the mandate is therefore absolute ; to be a mandatory 
or agent is to renounce the profession. This rule constitutes the 
essential guarantee of the advocate, whether the mandate in question 
be a great and coveted distinction or whether it be, on the contrary, 
of the most humble character/ 

These principles are adopted in the report of Mr. Senard upon 
a decision of the Council of the Order of Advocates of Paris, 
December 2%, 1863 : — 

' The mission of the advocate is to assist his clients, either by 
enlightening and guiding them with his counsels, or by defending 
their interests orally or in writing. But he cannot and must not, 
under any circumstances, represent them bg acting, stipulating or formulating 
conclusions in their behalf. 9 

To the same effect, Mr. L&m Philippart, advocate of the Court of 
Appeal of Paris, in the interesting little treatise on the Paris Bar 
written for this Congress (p. 25) : — 

1 The most typical prohibition is that concerning the acceptance 
of a mandate, either in view of judicial proceedings, or quite apart 
from any litigation.' 

vol. xiv. o 
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From tbis rule of the incompatibility of a mandate with the 
functions of the advocate, two very important consequences follow. 
The first is that the French — and I believe also the Belgian — 
advocate is never the dominus litis. Cf. M. Philippart (lac. cit.) : — 

* It is for this reason that the advocate is never the dominus litis, 
and the sole influence he has upon the conduct of the suit is 
derived from the authority of his advice.' 

1 The agent chosen by the party interested can alone figure in 
the documents drawn up or the suit brought or defended. He 
alone must support the responsibility which the advocate cannot 
permit himself to incur.' 

It follows from this that the advocate has no power to com- 
promise in the name of his client, and that if he did so, not only 
would he be guilty of professional misconduct, but he could not 
bind his client without the latter's express consent. The second 
consequence is that, quite apart from his briefe, the advocate is 
not free to accept any office which implies, as between himself 
and others, the relation of principal and agent. Thus, in France, 
the advocate inscribed upon the Rolls cannot be a director of 
a joint stock company, or member of a committee of inspection 
of a society en commandite, or accept any similar functions of 
a more or less commercial character. 

It appears that in Belgium there is a difference of opinion upon 
this latter point between the Council of the Order and the Court 
of Cassation, the latter permitting advocates to undertake these 
functions, while the Council of their Order forbids them to do so. 
There are also, no doubt, other consequences flowing from this 
rule, but these are, I think, the most important. 

Well, now, gentlemen, we in England have no such rule. It has 
never been laid down as a fundamental principle with us that the 
advocate cannot accept a mandate, and that his functions differ 
essentially from those of an agent. On the other hand, I certainly 
would not go so far as to assert that the functions in question 
are absolutely similar to those of an agent. On the contrary, one 
may assert boldly and without fear of contradiction that this man- 
date, if it is a mandate, is one of no ordinary character. In a case 
before the Court of Appeal in 1887 (Matthews v. Munster, %o 
Q. B. Div. 141), the late Master of the Rolls, Lord Esher, expressed 
himself upon this point as follows : — 

'This state of things raises the question of the relationship 
between counsel and his client, which is sometimes expressed as 
if it were that of agent and principal. For myself I do not adopt, 
and have never adopted, that phraseology which seems to me 
misleading.' 
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Another most distinguished judge, the late Lord Justice Bo wen, 
said in the same case (p. 144) : — 

c It has been frequently discussed, as far back as the time of Best 
C.J., if not further, whether counsel can be called the agent of 
his client, but on this it is sufficient to say that, even 3 he is 
ealled an agent, he is not one in the ordinary sense, but has a 
particular authority, the origin of the limit of which it is not 
necessary to examine.' 

Therefore although it is clear that in England the advocate is 
not considered to be a mere ordinary agent, and although we 
avoid, as far as possible, the employment of this expression in 
speaking of his attributes and describing his rdle, nevertheless 
we avoid quite as carefully any direct negation of the proposition 
that he is in fact an agent of a certain kind and, a fortiori, we abstain 
from refusing him the right to do certain acts which necessarily 
imply the existence, between himself and his client, of a relation 
closely, if not entirely, resembling that of principal and agent. 

For if we now examine the situation of an English barrister 
from the point of view of his capacity to perform those acts which 
he is forbidden to perform on the Continent, by reason of the 
incompatibility of his functions with those of an agent, we find that 
the English barrister enjoys complete freedom in these respects. 

First of all, he is dominus litis in the widest sense of the term. 
He has the supreme direction of the case he undertakes, both as 
to the manner of conducting it and everything connected there- 
with, and as to his power of compromising on every question, 
unless he has received from his client express instructions to the 
contrary. In the case cited above {Matthews v. Munster, which was 
merely an application of the principles laid down in the Court 
of Exchequer in the much older and more important case of 
Swinfen v. Lord Chelmsford' 1 ) the defendant's counsel, in his absence, 
made a compromise by which the defendant was to accept a certain 
sum by way of damages, on condition that all imputations against 
his honour were withdrawn. The defendant subsequently declared 
that he had never authorized his counsel to compromise, and that 
he had never even been consulted on the point. Moreover, his 
solicitor gave evidence to the effect that he, too, had received no 
instructions to compromise, and that he had even requested counsel 
to wait till the client arrived. Nevertheless the Queen's Bench 
Division absolutely declined to set aside the compromise, and their 
decision was affirmed on appeal. 

The Master of the Rolls, in his judgment, after declaring, as we 

1 (i860) 5 H. k N. 890, 29 L. J. E*. 382. 
o 2 
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have seen, that he avoided for his own part the use of the 
expression ' principal and agent/ in speaking of the relations 
between counsel and their clients, proceeded: — 

' However this may be, it is clear that no counsel can be advocate 
for any person against the will of such person, and as he cannot 
put himself in that position, so he cannot continue in it after his 
authority has been withdrawn. But when the client has requested 
counsel to act as his advocate he has done something more, for he 
thereby represents to the other side that counsel is to act for him 
in the usual course, and he must be bound by that representation 
so long as it continues, so that a secret withdrawal of authority, 
unknown to the other side, would not affect the apparent authority 
of counsel. The request does not mean that counsel is to act in any 
other character than that of advocate, or to do any other act than 
such as an advocate usually does. The duty of counsel is to advise 
his client out of court and to act for him in court, and until his 
authority is withdrawn he has, with regard to all matters that 
properly relate to the conduct of the case, unlimited power to do 
that which is best for his client. 9 

It may be seen, therefore, how far wider, in this respect, are the 
powers and r&le of the English barrister than those of his French 
or Belgian colleague. No doubt this proceeds to a great extent 
from the absence, with us, of the institution of officier* minis- 
Uriels (avou&, huimers, &c.) who, in France and Belgium, are 
the real agents of the parties, and whose special function and 
attribute it is to formulate conclusions in their name, and to 
compromise when necessary or desirable. 

In the same manner — to pass to the second consequence of the 
rule as to the incompatibility of a mandate — nothing prevents 
English barristers from being directors of joint stock companies, 
or any other kind of company, and in point of fact, the number 
of company directors who are at the same time members of the 
Bar is enormous. Some are to be found even amongst the ranks 
of Queen's counsel. In the acceptance of this office we see no 
derogation from professional dignity, and we even have some 
difficulty in realizing the continental point of view, being rather 
accustomed to consider that the acts of a barrister outside his 
professional avocations— provided of course that they are neither 
criminal nor dishonest — do not concern the disciplinary authorities, 
and are incapable of affecting the honour of the profession itself. 
However, I am not concerned here to argue in favour of one system 
or another. I merely wish to draw your attention to the difference 
in the point of view. But before passing to other matters, permit 
me to anticipate a possible misunderstanding. Referring back, for 
a moment, to the expression of the French rule contained in the 
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passage of Mr. Cresson's book, which. I have already quoted, I note 
particularly these words : — 

'A mandate implies the necessity of rendering accounts; it 
subjects the agent to responsibility, to the discussion of his con- 
duct, to judicial proceedings, it may be to prosecution. The 
character of the advocate, his dignity and his independence, debar 
him from accepting such obligations/ 

Well, gentlemen, we have seen that the English barrister is the 
agent, at any rate to a very great extent, an agent sui generis, if 
you will, of his client. We have seen that he is at any rate 
perfectly free to do certain acts which elsewhere are forbidden 
to him, as inconsistent with his inability to accept a mandate. 
But let no one infer from this that the English barrister can be 
called upon to render accounts to his client ; that he is subject to 
any responsibility ; that his conduct is open to discussion (save by 
the disciplinary authorities of his order) ; that he may be made the 
subject of judicial proceedings or prosecution. There is not a Bar 
in the world — I assert it boldly — which is more jealous of the 
absolute independence of its members than the Bar of England, 
nor one where they are more strenuously upheld and protected by 
their order, where they are more entirely free from civil or criminal 
responsibility in respect of acts performed in the exercise of their 
profession. The English barrister, although the veritable repre- 
sentative of his client, invested, as we have seen, with unlimited 
powers — as long as he retains the conduct of the case— of acting in 
what he considers the best interests of his client, is yet absolutely 
protected from any legal responsibility. This is merely the corol- 
lary of his inability to recover his fees by actions at law. As you 
know, in France and in Belgium, these actions, although severely 
condemned by the rules of the various councils of the order, are 
not legally impossible (see, for instance, the judgment of the tribunal 
of Perpignan, ISoy. 1, 1895, confirmed by the Court of Appeal of 
Montpellier, January 4, 1896). With us, on the other hand, such 
actions are legally impossible, and an English barrister who brought 
such an action would be infallibly nonsuited by the Court. Such 
actions will not lie. If he could recover his fees, say the Courts 
(see In re Le Brasseur> '96, % Ch. 494), he must be liable in damages 
for negligence, and that is inadmissible, in our view, although there 
have been bills introduced into Parliament from time to time with 
this object. It seems to us — if I may say so in passing — that there 
is something rather illogical about the French and Belgian systems 
which permit the recovery of fees at law, and nevertheless loudly 
proclaim the principle of the irresponsibility of the advocate. But 
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however this may be, it is, in all probability, this principle, irre- 
vocably fixed and determined nowadays in oar law, that a barrister 
can under no circumstances recover his fees by action which has 
made it possible to invest him with such unlimited powers of com- 
promising — powers which appear to go far beyond those of his 
French and Belgian brethren. If the English client has good cause 
for dissatisfaction with his counsel, he has his remedy in his own 
hands, he need not pay him, since the counsel has in general no 
means of compelling him to do so. There is here a practical 
corrective of the great liberty of action of the English counsel 
It is true that, in theory, it is the solicitor — the necessary inter- 
mediary, with us, between the barrister and his client — who is 
responsible to the former for the payment of his fees, but as the 
barrister has no more hold over the solicitor than he has over the 
client, it comes to the same thing in the end. 

In practice it rarely happens that clients come into court to 
complain of compromises made by their counsel, and when such 
cases do occur they usually demonstrate the wisdom and pro- 
fessional ' scent ' — if I may use the expression — of the barrister. 
Thus quite recently a lady complained to the Court of Appeal in 
London that her counsel had compromised, in spite of her instruc- 
tions to the contrary, her claim for very heavy damages for breach 
of promise of marriage. Under the compromise she was to receive 
£100 as compensation. She insisted that her case should be 
restored to the list, and in view of the circumstance that she did 
in fact appear to have expressly instructed her counsel not to com- 
promise, the Court felt bound to accede to her desire. The case 
was reheard, and this time there was a verdict for the plaintiff on 
all the issues, and of course the defendant was ordered to pay the 
costs of both trials, which were pretty heavy. I don't know whether 
the lady revenged herself in the manner suggested above, but in 
any case I should think that her counsel could hardly help a sense 
of secret satisfaction at the realization of his anticipations and the 
complete justification of the course he had taken in his client's best 
interests, even against her will. 

I now come, gentlemen, to the second point, and I shall not 
detain you much longer. The fundamental difference which appears 
to me to exist between the conception of the nature of the advocate's 
functions in England on the one side, and France and Belgium on 
the other, is that in these latter countries the functions of an advo- 
cate have a quasi-political or, at any rate, a public character. 

In Belgium the political character can hardly be doubtful, for 
the advocate is called upon to swear ( fidelity to the king and 
obedience to the constitution and the laws of the Belgian people/ 
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In France the political character is less clearly defined nowadays, 
for the political engagements of the oath — ' I swear to be faithful 
to the king and to obey the constitutional charter ' — were elimi- 
nated in 1848 and have never since, I believe, been restored. But 
in France, as in Belgium, it has never been doubted that the 
functions of an advocate are public functions, and the proof of this 
is said to be the circumstance that the advocate may * at any time 
be called upon either to perform judicial functions in taking the 
place of the judge or the government representative (ministire 
public), or to fulfil necessary legal missions, such as giving the 
special consultations necessary in the case of infants, civil peti- 
tions, &&, &c.' 

The principal consequence which has been deduced from this 
conception of the role of the advocate in France is that foreigners 
can never, under any circumstances, be admitted to the Bar. 

With regard to Belgium, I can find no information upon this 
point in the replies to the questions concerning the profession of 
an advocate in this country. But I am told that in Belgium there 
is no difficulty about admitting duly qualified foreigners to the 
Bar, provided they are willing to take the oath above referred to. 
I must confess that I don't quite understand how this system works 
in practice, and it is difficult to imagine an Englishman, for instance, 
swearing fidelity to the king of the Belgians, and nevertheless 
continuing to claim all the rights and privileges of a British subject. 
That, however, is obviously a matter for the consideration of the 
Englishman and not of the Belgian authorities. In any case it is 
to be observed that the rule as to the exclusion of foreigners from 
the Bar is not peculiar to France. It prevails also in Austria, 
Hungary, Russia, Servia, &c 

Well, gentlemen, with us there is nothing which corresponds to 
this notion. It has never occurred to us to consider a barrister as 
a public functionary, although nowhere is his profession more 
honoured and respected. He is never called upon to take the 
place of a judge, except by virtue of a special commission under 
the royal sign manual, and then only in criminal matters, and as 
for the government representative (ministere public) this official 
does not exist in England, at any rate before the civil and com- 
mercial jurisdictions. Hence it follows that the profession of 
a barrister in England is absolutely free and open to a foreigner 
upon the same conditions as to natives. In point of fact there are 
inscribed upon the Bolls of the English Bar Frenchmen, Belgians, 
Germans, and even Chinese. In this respect we are quite con- 
sistent with our general system of free trade. 

I do not presume to criticize the continental practice, but there 
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is evidently here, from our point of view, a regrettable absence of 
reciprocity. It seems unfair to us that a Frenchman, for instance, 
advocate of the Court of Appeal of Paris, should be capable of 
being admitted to the English Bar on equal terms with Englishmen 
(provided he is a member of an Inn of Court, and has duly kept 
his terms and passed the necessary examinations), so that he can 
come and plead in our Courts and enjoy all the privileges of both 
Bars, whereas an Englishman, licentiate or even doctor of laws of 
a French faculty, cannot, under any circumstances, become a French 
advocate, or even be admitted to the stage in France. 

This, however, is our situation (and it is also that of Italy, if I am 
not mistaken, where foreigners are likewise admitted to the Bar 
upon the same conditions as Italians), and it could only be altered 
by diplomatic conventions. It appears to me that it is precisely 
in drawing attention to inequalities of this kind that the present 
Congress and the permanent international organization which it is 
proposed to establish of the Bars of different countries might render 
very real and lasting service. It is true that with a point of 
view so profoundly different there is but small hope that foreigners 
will ever be admitted to the Bar in France, or probably in the 
other countries mentioned where they are at present excluded, 
although the contrary system is followed in England, in Italy, in 
Belgium, and other countries, and does not appear, so far, to have 
been productive of any special inconvenience. But perhaps it 
might be possible to establish an intermediary situation for 
foreigners who have obtained their legal diplomas in France by 
admitting them to the stage or probationary period, and allowing 
them to wear a robe and plead in the courts, although they could not 
be inscribed upon the Rolls as full-fledged advocates, or be eligible 
to temporarily replace the judge or the government representative. 
However, I merely desire here to indicate the path of conciliation 
which it seems to me an international association of advocates 
should endeavour to follow. 

Gentlemen, my observations are practically concluded, and I can 
only hope that I have not unduly trespassed on your indulgence. 

There are many other differences between our Bar and that of the 
majority of foreign nations, differences relating to the stage or proba- 
tionary period through which the young advocate has to pass before 
he is invested with the full privileges of his order-r-an institution 
which does not exist with us — differences concerning the relations 
between barristers and solicitors, the intervention of the latter being 
essential with us, not for the purpose of drawing up the pleadings, 
&c, by reason of a monopoly such as is possessed by the avoues in 
France and in Belgium, but for reasons of etiquette, and in order 
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that the barrister's services should be regularly retained. For 
with us the professions of barrister and solicitor are absolutely 
distinct, as is the case in France and Belgium with regard to the 
atocats and avoutt, and contrary to the system of fusion which 
prevails in Germany, Austria, Holland, Russia, Switzerland, and 
the United States of America. I may also call attention in passing to 
the hierarchical character of our Bar, which is divided into different 
classes of barristers; on the one hand, the Queen's counsel and 
counsel holding a patent of precedence, who constitute the aristo- 
cracy of the profession; on the other, the juniors ojr stuff-gownsmen, 
the humble plebs. But these differences are rather differences of 
organization and detail, and I may refer any of my audience whom 
the subject may interest to the modest essay on the ' Profession of 
an Advocate in England/ written for this Congress by Mr. Leslie 
Scott of Liverpool and myself, and published by the Journal du 
droit international privS % 1897, pp. 296 and 761. In that little 
paper we endeavoured to treat the subject from an international 
standpoint with a running commentary of comparative legislation, 
and I think that, at any rate for our purpose, that was the right 
way to go to work. It was most certainly the idea which lay at the 
root of the proposed Congress, the germ from which that Congress, 
now an accomplished fact, has sprung. The federation of Belgian 
advocates no doubt considered that the friction and clash of many 
minds from different countries, gathered together, if only for a few 
hours, in one assembly for the purpose of discussing a subject in 
which they are all so vitally and so profoundly interested, could not 
fail to elicit some spark which might hereafter become a vivid and 
purifying flame for the great profession we all love so well. 

I am well aware that there are many who are no great partisans 
of these studies of comparative legislation, and I should be the last 
to underrate their danger when they are hasty, superficial, and 
ill-digested. But, gentlemen, it is better, in my humble opinion, 
to run the risk of these dangers than to entrench oneself behind 
an obstinate conviction that in one's own land everything is for 
the best in the best of all possible countries, and that one has 
nothing whatever to learn from one's neighbours. This mental 
attitude is by no means rare, alas, even to-day, and reminds one of 
that type so admirably described by Molifere : — 

* [II] pense que louer n'est pas d'un bel esprit, 
Que c'est etre savant que trouver a redire, 
Qu'il n'appartient qu'aux sots d'admirer et de rire, 
Et qu'en n'approuvant rien des ouvrages du temps, 
II se met au-dessus de tous lea autres gens . . . 
Et, les deux bras croises, du haut de son esprit, 
II regarde en pitie* tout oe que ehaoun dit/ 
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Such a sentiment will, I feel sure, awake no echo in a Congress 
which has come together from every part of Europe for the purpose 
of mutual enlightenment and instruction, and with a view to 
improving, if possible, one's own institutions by the aid of the 
experience and the efforts of others. 

Gentlemen, I have only one more word to say. In thus en- 
deavouring to point out to you, by a comparison of different 
institutions, some obstacles in the path of the internationalization 
of the Bar, I hope that I have not appeared to sound a note of 
dissent. Such has not been my intention, on the contrary. But 
it seems to me, as observed at the outset, that one must first 
thoroughly realize the difficulties to be encountered in the accom- 
plishment of any given task, before seeking for the means of sur- 
mounting them. In music it is useless to study harmony until 
one knows what constitutes a discord. A painter can make no 
effectual use of the bright colours on his palette, unless he has 
skilfully prepared their effect by contrast with more sombre hues. 
So it is in natural science. It is by dint of the conscientious 
investigation of many diversities of plants that the botanist finally 
arrives at their exact classification ; and philosophers have doubted 
whether there could be any clear and distinct conception of any 
idea whatever, unless we begin by carefully distinguishing it from 
its surrounding concepts. 

This, my dear colleagues, has been the keynote of my observa- 
tions, and it only remains for me to thank you for the attention 
which you have vouchsafed to me, and to give expression once 
more to the cordial sentiment of admiration which I am sure that 
we all feel for the great and useful work already accomplished by 
the Federation of Belgian Advocates, and our profound gratitude 
to that association for the great service it has rendered our pro- 
fession in organizing the present Congress. 

Malcolm M c Ilwraith. 



181 



THE LOCAL GOVERNMENT ACT, 1894:— SOME NOTES ON 
PARISH COUNCILS AND SUGGESTIONS FOR AN 
AMENDMENT ACT. 

THE Act which ' may be cited as the Local Government Act, 
1894/ popularly known as ( The Parish Councils Act/ and 
which appears in the statute book as '56 & 57 Vict. ch. 73/ 
may be said to have been launched over the country like a rocket 
and to have come down like the stick. No measure ever produced 
Buch an extraordinary mass of amendments in its passage through 
Parliament, and probably no bill attracted so much attention 
generally throughout the country. In the history of Parliament 
no bill was ever so botched and tinkered, from the day it entered the 
Westminster portals till the day it left them on its fateful journey 
for good or evil over the country. The Act is probably as com- 
plicated as any. It includes within its voluminous folds many 
other Acts which again include sections, at any rate, of many more. 
Without taking into account the elaborate machinery provided for 
the elections of parish and district councillors, for polls and for 
withdrawals of candidates, &c, it is concerned with allotments 
and the Allotments Act, 1887, with overseers and assistant over- 
seers, churchwardens, charities and churchyards, with fire engines 
and fire escapes, guardians of the poor, housing of the working 
classes, the acquisition of land — oompulsorily and otherwise, with 
rates and recreation grounds, public walks, rights of way and foot- 
paths, with sanitary matters, with highways, schools, schoolrooms 
and school boards, and a host of other subjects too numerous to 
mention, but including such out-of-the-way topics as gang masters, 
pawnbrokers' certificates, dealers in game, passage brokers and 
emigrant runners, infant life protection and petroleum. 

The intricacies of the Act are nearly endless, the moot points 
many, and probably no lawyer can say that he thoroughly has it at 
his fingers' ends. Its patchwork-quilt nature was due to more than 
one cause. The ministers introducing the bill had not at its 
inception made up their minds clearly as to what they wanted, 
what they were determined to carry into effect. The drafting of 
the measure, due largely to this lack of directness of purpose, 
was therefore faulty, halting and inconsequent from the com- 
mencement. 
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Sir Henry (then Mr.) Fowler, when he moved the second reading, 
did so in a singularly conciliatory speech, provocative of amend- 
ments and criticisms which indeed the bill got in prolific abundance. 
And yet there was nothing unusual or radically upsetting in 
Mr. Fowler's bill as proposed. It was just the logical outcome of 
the local government structure successfully erected by Mr. Ritchie 
and known as the Act of 1888. If one government had not 
proposed the sequel, another would. Its advent was inevitable: 
it has come : it has been with us since March 5, 1894, and it may 
not be without interest to note what effect it has had particularly 
on rural England and Wales since then. 

Were the average chairman of the parish council of the average 
sized parish asked his opinion as to what the Act in question had 
effected, he would in most instances sum up the points very shortly. 
The pathways, other than those by the roadside, have been kept in 
a better state of repair than they ever were in before. Stormy 
assemblies of parish meetings have been held, particularly over 
rights of way ; the charities of the parish have been overhauled, 
and the election of trustees and beneficiaries has led to angry 
feeling: an immense amount of correspondence has taken place 
between the parish and the Rural District Council, the County 
Council and the Local Government Board ; the inhabitants expected 
the Parish Council to be able to do all sorts of things quite outside 
their powers and are consequently disappointed, with the result that 
the council and assembly is thought less of now than when the Act 
first came into operation. 

The opinion of the typical chairman of the parish, too small for 
a council, would probably be that beyond the appointment of 
overseers and trustees of charities the formalities connected with 
calling the assembly of the parish meeting were a distinct bother, 
more honoured in the breach than the observance, and that the 
audit stamp was an unnecessary and expensive imposition on 
the rates. 

Probably the most noticeable effect of the Act on rural England 
and Wales lies in a direction quite apart from the legal aspect of 
the measure. A change, which is still continuing, began with the 
Act's advent. In remote parishes particularly, as well as in others, 
the farm labourer, the shop-keeper, the farmer, and the loafer have 
been accustomed, from time immemorial, to air their grievances, 
discuss their own and other people's characters, actions, and 
motives in the expansive atmosphere of the bar parlour and tap- 
room. The scandals hatched, the wrong impressions received, the 
extraordinary rumours accepted as fact without remark, the ill-will 
engendered by such desultory and oftentimes rowdy discussions, 
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are well known. The system of debate under such circumstances, 
if debate it can be called, consisted of a running fire of odd remarks, 
questions and cross-questions, and interruptions without end. The 
Act, if it has done little in other directions, has been a potent 
educational factor in teaching rural England and Wales the ad- 
vantages of fair and open debate. The parish meeting has been 
an admirably arranged debating society established in every parish. 
The rustic has been gradually and imperceptibly learning something 
he knew nothing about before. The fact is being forced upon his 
mind that it is better to conduct a debate according to certain rules 
and regulations : that it is well for all not to try to speak at once, 
but that each in turn will have his say: and that interrupting 
a speaker does not advance the conclusion of the whole matter. 
He has come slowly to see that his most bitter opponent, when 
allowed calmly and without hectoring to state his case, may at any 
rate have some reasons for the faith which is in him, and that he 
is not quite as bad as he had been painted. The tap-room politician 
is being led by the force of circumstances to come to the parish 
meeting and there air his views upon parish matters in general, 
for the Act expressly and wisely provides that 'every parish 
meeting may discuss parish affairs and pass resolutions thereon/ 
and ' parish affairs ' is a very omnibus clause. 

This tendency of the time directly traceable to the Act is 
a distinct advancement. The assemblies of the parish meeting 
have aroused the phlegmatic attention of the parochial elector — 
that new entity in local government — and almost forced him to 
know something about, and to take an interest in, the government 
of himself and his surroundings. And as an interesting corollary 
it may be mentioned that in many parishes the fascinating effect of 
the parish meeting has led to the formation of regular debating 
societies. There the shyest inhabitant can find his voice and 
receive an education fitting him for the more exalted position of 
the parish meeting platform, or even a seat on the parish council 
itself. Latent oratorical talent is being brought to the fore with 
an effect upon this country which it is difficult to estimate, and 
for which the only parallel is to be found in the United States. 

There can be no doubt that throughout the rural parishes great 
things were expected of the Parish Councils Act, and little things 
only have been achieved. For instance, lighting the rural lanes 
and dark places was talked of. Such luxuries as baths, wash- 
houses and public libraries were flourished before the eyes of the 
parochial electors as rural possibilities. Public improvements were 
to be effected as they are in the towns, and altogether a reign of 
rapid advancement in prosperity was imminent. The result has 
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been a disappointment to the progressively minded parochial 
elector. He, or she, finds that some of these Adoptive Acts are 
practically impossible of adoption in the particular parish, or if 
possible of adoption then there is no machinery for borrowing 
money to effect the purpose of the particular Act, or that if adopted 
the utmost capable of being raised by the rates is far too insufficient 
a sum to do anything of practical utility. 

The enthusiastic parochial elector has perused and re-perused 
section 8, which sets out a tempting array of ' additional powers.' 
Public buildings for meetings and parish business, land for build- 
ings, public walks, the utilization of the parish streams and springs 
of water, the dealing with the village ponds, ditches and drains, 
the acquisition of rights of way, the execution of works of main- 
tenance and improvement were, at the commencement of the 
Act's operation, alluring attractions. Practical working has taken 
the gilt off the ginger-bread, and has shown that in the majority 
of rural parishes these additional powers are mere will-o'-the-wisps. 
They are attractive to look at, but so hemmed in by restrictions 
and qualifications as to be unattainable. Reform here is much 
needed. Parish councils should have much greater power and 
liberty. 

The extraordinary odd collection of Acts — one, as ancient as 1833, 
containing all sorts of repealed and antiquarian provisions for 
watchmen — pitchforked hap-hazard into the Local Government 
Act, 1894, and entitled the Adoptive Acts, has led to a considerable 
amount of chagrin and, in some parishes, of unpleasantly stormy 
parish meetings. In connexion with these Acts an Amending Act 
codifying their principles is absolutely necessary. Such an Act 
should establish clearly on one uniform method the steps to be 
taken for the adoption of each. The majority required for the 
adoption of each should be made the same and probably also the 
executive authority for each. At present there is considerable 
variation in these most important particulars. 

The Lighting and Watching Act, 1833, can be adopted only by 
the parish meeting and by a majority of two-thirds of those 
parochial electors present at the assembly. If a poll be taken, 
then by a two-thirds' majority of those who vote, provided that 
the whole number of persons voting be a clear majority of the 
whole number of parochial electors of the parish. Apparently 
therefore a different majority is required at the parish meeting to 
adopt this Act than at a poll under section 12 of the same Act. 
This is an anomaly that requires rectifying. The Baths and Wash- 
houses Acts, 1 846-1 882, similarly can be adopted exclusively by the 
parish meeting and by two-thirds majority of the votes given at 
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the assembly ; should a poll be taken, then by a two-thirds' majority 
of those vciing. 

In the case of the Burial Acts, 1852-1885, 'the passing of 
a resolution to provide a burial ground under the Burial Acts, 
185a to 1885, shall be deemed an adoption of these Acts.' A bare 
majority it would seem is therefore sufficient, either at the assembly 
or at the poll to adopt this set. But here again the set of Acts 
differs from the other divisions of the Adoptive Acts, in that 
a secretary of state may require the parish council to call an 
assembly of the parish meeting to settle whether or not these Acts 
should be adopted, and the parish council themselves may at their 
discretion act similarly. Should the parish be one of the small 
ones without a parish council, a secretary of state may possibly be 
able to require a parish meeting to be convened for the same 
purpose, just as formerly he could require the churchwardens to 
call a vestry meeting for that purpose. After such requisition 
should adoption be declined, what then ? 

In the case of the Public Improvements Act, i860, adoption takes 
place at the parish meeting as with the other Adoptive Acts, and the 
adopting majority must be a two-thirds' one. There is consider- 
able doubt, however, whether this two-thirds' majority must be 
that of the parochial electors present at the assembly or a two- 
thirds' majority of the total number of the parochial electors in 
the parish. However that may be, it seems evident that on a poll 
being taken the two-thirds' majority required to adopt the Act 
must be that of the whole number of parochial electors. Should 
it be decided that in the case of the assembly a two-thirds' majority 
of those present only is required, there is then a very material 
difference between the voting power required to adopt in that case 
and on a poll being taken. Suppose the assembly consisted of six 
parochial electors, then on the supposition that a two-thirds' 
majority could adopt this Act it would be possible for four persons 
to adopt the Public Improvements Act on behalf of the whole 
parish. No quorum is necessary, the Act being silent thereon, so 
that the case is possible. But if the question went to a poll and, 
say, the parish had six hundred parochial elector names on its 
registers, a clear four hundred votes in favour of the adoption 
would be necessary. The difference between the four and the 
four hundred is so extreme, though perfectly possible, that com- 
ment is superfluous. Another slight difference between this and 
the other Adoptive Acts is that it can only be adopted for a parish 
having a population of five hundred or more, according to the last 
census. All these peculiar and senseless differences call for an 
Amending Act to make them uniform. 



186 The Law Quarterly Review. [No. Liv. 

The proper course for the adoption of the Public Libraries Act, 
1892, has given rise to more controversy than in the case of any 
other Adoptive Act. The discussion has arisen over the obvious 
reference to the Public Libraries Act in section 7 (2). That sub- 
section reads, omitting words not here to the purpose, 'where under 
any of the said Acts the opinion of the voters is to be ascertained 
by voting papers, the opinion of the parochial electors shall be ascer- 
tained by a poll taken in manner provided by this Act.' As this 
particular Act is the only one where voting papers are used (a fact 
the draftsman apparently did not know or instead of this roundabout 
description he would have mentioned the Act by name) it would 
seem as if we had here a direct injunction that this particular Act 
must be adopted by a poll, the shall be we have italicized being 
obligatory. But inasmuch as section 7 (1) says, ( the parish meeting 
shall exclusively have the power of adopting . . . the Public Libraries 
Act, 1 892/ we are face to face apparently with two directly opposing 
instructions ; one [7 (1)], a general section governing all the Adoptive 
Acts ; the other a more specific direction, directly dealing with the 
Public Libraries Act alone. Most of the authors upon the Parish 
Councils Act have taken the view that the specific enjoinder must 
be taken to override the general, and held that for the adoption of 
this particular Act a poll was necessary. Of course the intention 
of the legislators is obvious; the assembly was meant to be the 
adopting body. The question is, does the direct instruction in 7 (2) 
allow that construction to be taken? The Local Government Board 
in the case of Shouldham Parish gave it as their opinion that ' the 
decision of the parish meeting as to the adoption of the Act is final, 
unless a poll is demanded before the conclusion of the meeting/ 
This opinion, with which so many lawyers differ, would seem to 
have been arrived at from the definite rules as to construction of 
statutes laid down in the Sussex Peerage case (11 C1.&F. at p. 143, 
per Tindal C.J.), 'the only rule for the construction of Acts of 
Parliament is that they should be construed according to the intent 
of the Parliament which passed the Act ; provided that the words 
be sufficient to accomplish the manifest purpose of the Act/ Lord 
Blackburn, in giving the opinion of the Court in a more recent case 
(Eiver Wear Commissioners v. Adamson, 2 App. Ca. 764), referred to 
what he called the golden rule, ' that we are to take the whole 
statute together and construe it all together, giving the words their 
ordinary signification* unless when so applied they produce an 
inconsistency or an absurdity or inconvenience so great as to 
convince the Court that the intention could not have been to use 
them in their ordinary signification/ In this instance, with great 
respect for the opinion of the Local Government Board, either view 
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is arguable, but however that may be eventually decided, if it" ever 
has to be, a bare majority decides the question of adoption of the 
Public Libraries Act, 1892. 

Some of the Adoptive Acts, again, may be adopted for part of 
a parish, while in the case of the Baths and Washhouses Acts, the 
Burial Acts, the Public Improvements Act, and the Public Libraries 
Act several parishes may unite and adopt them jointly. Uniformity 
here is desirable. 

The authority for the execution of these Acts differs considerably 
in the case of parishes with and without parish councils. In a parish 
with a parish council, that body takes the place of the Commissioners, 
or old authority for the execution of the particular adopted Act. In 
a parish without a parish council, the process of executing the Acts 
is much more complicated and varied. For the Lighting and 
Watching Act not more than twelve nor less than three inspectors 
are elected by the ratepayers, and these inspectors must be rated at 
not less than £15. In a similar parish adopting the Baths and 
Washhouses Acts, the parish meeting must appoint not less than 
three nor more than seven persons, being ratepayers of the parish, 
commissioners for carrying these Acts into execution. One-third 
of the number go out of office every year, and the assembly has to 
appoint the same or other commissioners to fill up vacancies. In 
the case of the Burial Acts being adopted in a parish not having 
a parish council, not less than three nor more than nine ratepayers 
may be appointed to form the executive, or burial board, of whom 
curiously enough the incumbent of the parish, though not a rate- * 
payer, may be one. The executive authority of the Public Libraries 
Act in small parishes is appointed by the parish meeting. From 
three to nine parochial electors have to be elected commissioners 
for carrying the Act into execution, and they go out of office in 
rotation, one-third of the whole number every year. 

There is then quite enough variety in the way the Adoptive Acts 
are to be carried into execution ; with remarkable differences of 
detail to render the ordinary chairman of a parish meeting of an 
ordinary parish perfectly muddled and at sea. When it takes 
a lawyer considerable time and research to understand the multi- 
tude of details and variety of differences in these Adoptive Acts, 
one can well imagine the despair of the layman. 

Then, again, the borrowing powers under these included Acts differ 
among themselves and are complicated : the rate to cover their ex* 
penses varies, and altogether a more incongruous set of Acts as 
regards such particulars were never before thus placed, apparently 
innocently, side by side in one small section. From beginning to end 
they bristle with difficulties of adoption, of execution, of financing. 

VOL. xiv. p 
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In passing it may be remarked that the one Act where one would 
expect to find borrowing powers, as its purpose is to deal with 
comparatively large operations — the Public Improvements Act — 
none such are found ; and the two-thirds' majority required in so 
many render those particular Acts practically impossible of adoption 
in many parishes, as experience has shown, through the registers 
containing many names of persons dead, persons removed, &c, 
without counting the sick and feeble who are physically unable 
to go to the schoolroom to vote or to attend the poll. But perhaps 
enough has now been said to show that these Adoptive Acts require 
carefully codifying, editing, simplifying, and embodying in the 
Amendment Act which is much needed. 

The country press has shown that, since the passing of the Act, 
rights of way have largely exercised the rural mind and been a pro- 
lific source of bitter feeling, angry words, acrimonious debates, and 
hasty actions. Just before it became law, landowners and other 
interested parties were seized with a singular mania for closing up 
and obstructing footpaths, bridle paths, and rights of way all over 
the country, apparently under some delusive idea that the advent 
of the Parish Councils Act in the statute book would in some way 
or other detract from any rights they possessed. These ill-advised 
actions have led to numerous excited assemblies of parish meetings 
and many complaints to rural district councils. Unfortunately for 
wayfarers many of these district councils are largely composed of 
farmers whose sentiments are with the landowners rather than 
with the general inhabitants of the villages, and who therefore have 
set their faces against taking action to preserve rights of way to 
the public. And yet such is their bounden duty. Section 26 (1) dis- 
tinctly lays down the law that it 'shall be* (not 'may be') 'the duty 
of every district council to protect all public rights of way, and to 
prevent as far as possible the stopping or obstruction of any such 
right of way . . . where the stopping or obstruction thereof would 
in their opinion be prejudicial to the interests of their district/ 
The Rural District Council has therefore only to inquire into, and 
form an opinion upon the point whether the stoppage, &c., would 
be ' prejudicial to the interests of their district.' If the stoppage 
would be prejudicial, then they are bound to take action. This view 
of their duty they would seem, from the reports all over the country, 
somewhat to have overlooked ; and the same section goes on to say 
that (4) c where a parish council have represented to the district 
council that any public right of way . . . has been unlawfully 
stopped, &c, it shall be the duty of the district council, unless 
satisfied that the allegations of such representation are incorrect, 
to take proper proceedings accordingly,' and (5) ' any proceedings 
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or steps taken by a district council shall not be deemed to be 
unauthorized by reason only of such right of way not being found 
to exist.' But the average district councillor is in such terror of 
any probability of increasing the rates that this — one of the most 
important functions of the Act — has been totally ignored in many 
cases. Comparatively therefore very little litigation has arisen over 
rights of way, though a considerable amount was expected. In Par- 
liament it was hoped that this shifting of the protection of rights 
of way from private persons to the district authority might lead to 
their greater protection. This expectation has scarcely been realized 
in spite of the peremptory nature of section 26 *. 

Disputes over the parish charities have been many, and in some 
instances bitter, and more cases for counsels' opinion have resulted 
therefrom than from any other branch of the Act. The separation 
of ecclesiastical from parochial charities has naturally been frequently 
exceedingly difficult of accomplishment. The definition of • ecclesias- 
tical charity / given in section 75, seems at first sight full and exhaus- 
tive ; but practice has shown that, as in other Acts where elaborate 
definitions are attempted, it is sometimes a better definition to be 
less definite ; that the purpose intended is often best served by 
words of a more general character. Some charities have been found 
on investigation to be of a mixed nature, containing part which is 
of a distinctly parochial nature as defined by the Act, part equally 
ecclesiastical. In cases of this intricate character the tendency of 
the Charity Commissioners has been to allow the whole charity to 
remain ecclesiastical and not to divide it. 

It is generally admitted after the four years' operation of the 
Act that the prescribed method of election of parish councillors by 
the rough and ready plan of ' show of hands ' has not worked satis- 
factorily in rural parishes, and some alteration will certainly have 
to be made, as complaints are very general all over the country. 
In an excited and crowded assembly of a parish meeting it is in 
practice most difficult, or almost impossible, to ascertain the exact 
number of votes given for any particular candidate, particularly 
if a large number are voting, and when votes are nearly equal it is 
rarely that a recount gives the same result. Then too, the system 
of putting the candidates' names alphabetically, in accordance with 
the first letters of the surnames, has proved to be distinctly pre- 
judicial to candidates whose names come low down in the alphabet. 
Electors have frequently been heard to say that they have unwit- 
tingly expended their voting power on the candidates early in the 
alphabet, for each parochial elector present may only give one vote 

1 [The attention of the Commons Preservation Society has been called to many 
of this kind. —En.] 
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for each of any number of candidates not exceeding the number to 
be elected. As the names are read out, one by one, in alphabetical 
order, the profligate elector votes away merrily, quite forgetting 
that he is using up his votes, and when perhaps the last names are 
reached he regrets his inability to vote for. some of those candidates. 
Or again, the elector, wittingly or unwittingly, quite forgets how 
many times he has held up his hand, and votes away steadily for 
each candidate right through the list. It is impossible for a chair- 
man to take account of how many times each parochial elector has 
voted in a crowded room, as it is also equally impossible to notice if 
each only holds up one hand at a time. 

A simpler and safer method would be if each parochial elector 
wrote down in the room the names of candidates he voted for and 
personally handed the paper up to the chairman. Illiterate voters 
could have their papers written by the chairman or a deputy. 
Under this plan the names of the candidates could be written on 
a blackboard as the nomination papers were handed in to the 
chairman and pronounced valid, so that before filling up his paper 
the elector could see and consider the whole list of candidates in its 
entirety, and not have to hurriedly vote for his selection one by 
one as the names were read out, as is done under the present 
plan. 

This system which is suggested as a solution of the difficulty 
would obviate the evils pointed out, and would have the advantage 
of not interfering with the other prescribed rules and regulations 
concerning election at the parish meeting. 

When the Act first came into operation in rural parishes the 
attendance at the parish meetings, throughout the country, for the 
election of councillors was generally large, but with each succeeding 
election meeting the attendance and interest have gradually some- 
what fallen off, and there is a widespread feeling that these annual 
elections are not only disturbing but are also quite unnecessary. 
The chance of a poll, too, arising from the assembly is another 
disturbing element in those rural parishes, and they are in the 
majority, where every addition to the rates is jealously scanned. 
An election of members of the parish council once in three years 
would meet the feelings and sentiments of the mass of the parochial 
electors, and if such were not definitely made law by the suggested 
Amendment Act, it might, at any rate in such an Act, be advisable 
to give the parish the option at its first parish meeting of saying 
whether they would adopt the three years' system of election, or 
remain under the present yearly. Events in most rural parishes of 
England and Wales do not move so rapidly that the inhabitants 
would be afraid of representation for three years by the same set 
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of councillors. The provision for election of chairman outside 
their body has worked most beneficially and should undoubtedly 
be retained. 

The suggested Amending Act might also advantageously deal 
with the subject of by-laws. Under section 8 (1) (d) a parish council 
is enabled to make by-laws for the management of recreative 
grounds, village greens, open spaces, or public walks under their 
control, or to the expense of which they have contributed. Such 
by-laws have to be confirmed by the Local Government Board, 
and under them penalties may be imposed up to £5 for each offence, 
and in case of continuing offences a further penalty of 40*. for each 
day after written notice has been served on the offending party ; 
but inasmuch as the section of the Public Health Act for recovering 
penalties is not incorporated, there is no process provided for 
recovering them. The by-laws therefore, as the Act now stands, 
are practically useless unless through imposing on the ignorant by 
the terror their formidable aspect may inspire. In the case of 
baths and washhouses, however, it is provided that the penalties 
imposed by the by-laws are recoverable by summary proceedings 
before Justices. 

Rural district councils occupy an important position in the 
rural political economy, and, in several directions, are interstitially 
connected with parish councils. To put the relative positions 
roughly, the order of sequence beginning at the bottom is — Parish 
Meeting, Parish Council, Rural District Council, County Council, 
Local Government Board. In many matters appeals from decisions 
or orders, or want of the same, take that upward course from body 
to body. Most rural parishes have had a great deal of correspondence 
with their particular rural district council on various matters, 
but perhaps chiefly with regard tp, the protection of rights of way 
and roadside waste (sect, 26), to which we have previously referred, 
and to scavenging and water supply. The parish council has had 
to keep the rural district council up to the mark with regard to 
the repair of the roads and paths by the side of them, in the matter 
of sewers, ashpits, privies, Sand cesspools, the regulation of bake- 
houses, lodging-houses, and many other matters of smaller import* 
It would have been thought therefore, considering the close con* 
nexion and intercourse between the two councils — the parish and 
the district — that a link of some kind between them had been 
provided Such does not exist, strange to say, and therein lies one 
of the greatest obstacles to the smooth working of the Act. The 
suggested Amending Act should undoubtedly ordain that the rural 
district councillor should be a member, in some way or other, of 
the parish council. At present the parish councils do a vast 
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amount of talking about the shortcomings— sins both of omission 
and commission— of their respective rural district councils, but 
when these grievances are reduced to writing, by probably a very 
inefficient clerk, and are sent to the district council, they assume 
a very much milder aspect and are passed over without any atten- 
tion leading to practical result. Hence has arisen a certain feeling 
of veiled, or even in some instances open, hostility to the district 
council, which is to be regretted. Were the district councillor a 
member of the parish council he could always verbally, and there- 
fore forcibly, represent to the district council the views and feelings 
of his particular parish council and in a manner to carry weight 
and avoid friction. The harmonious working together of the two 
councils by means of such an easily arranged personal link would 
be greatly enhanced to the common good of the district. Similarly, 
and for the same reasons, the chairman or a member of the Rural 
District Council should be a member of the County Council. 

It might be a popular and advantageous plan to allow the 
election of the district councillor to be made by the parish council 
from among their number, or by them from the local residents. 
Most parishes would probably prefer this plan as a saving of 
trouble and also of expense from the likelihood of another poll, 
which even in the smallest parish is an expensive matter and 
a serious addition to the rates. In fact it is a significant feature 
of the times that pplls are most unpopular in rural parishes, and 
the proposer of a poll at a parish meeting has never an enviable 
task. The ballot-box has not now the same halo of romance 
which it possessed at its advent, and the parish meeting is more 
and more making elections, pther than by ballot, popular. 

Under section 15 of the Act a rural district council may dele- 
gate to a parish council any power which may be delegated to 
a parochial committee under the Public Health Acts, and many 
cases have occurred where parish councils have vainly applied for 
certain powers to be delegated to them. It would seem as if the 
rural district councils were very jealous of parting with any of 
their authority or power, and this we venture to think is a very 
great mistake and directly contrary to the spirit of the Act. 
Everything possibly should be done to maintain the prestige, 
authority, and dignity of the parish councils, and the more the 
district councils can relieve themselves of administrative details 
the better. They are inclined to act directly contrary to this, 
and it would be well in the Amending Act to considerably curtail 
this discretionary power they now possess. The natural tendency 
of the County Councils on appeals being made to them by the 
parish councils from decisions of the district councils is to support 
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the latter. Unless the parish councils are able to do something 
more than merely mend the by-paths and write letters, the capable 
resident parochial electors will only consider it a waste of their 
time to serve as councillors. By placing more power in the hands 
of the parish councils, undoubtedly greater economy in the spend- 
ing of the money drawn from the parish in the form of rates will 
be effected. Any little detail of expenditure is always carefully 
thrashed out at the parish counoil meetings, and many economies 
also would be effected through the gratuitous services of members. 
The Act was intended to have had a de-centralizing effect on local 
government, but this ideal has not by any means been realized. 
At the present time in most parishes the rates may be one, two, 
three, or even more shillings in the pound of which the local parish 
council may only have had a say as to twopence or threepence. 
It were better for the rural parishes if this vast difference were 
just the other way about. 

Such are a few of the main features which have come into 
prominence since the Parish Councils Act became law in rural 
parishes They seem to point distinctly to the advisability of an 
Amending Act being passed, and the sponer the better for rural 
England and Wales. Many other instances than those here men- 
tioned of the shortcomings, inconsistencies, and contradictions in 
the existing statute and which require remedying will naturally 
occur to every one, lay or legal, who has to do with its practical 
working. 

That the measure has hafl any success at all is mainly due to 
the coping-stone of the edifice, the Local Government Board. 
Probably no department has been so hfurd worked during the past 
four years. No department certainly has been more active in 
giving attention to an enormous amount of detail which has 
steadily been pouring in upon it from parishes all over the country. 
The Boarfl have (lone their best to give sensible instructions to 
render the Act workable, and these instructions have been refresh- 
ingly practical and free from red-tapeism. They have had questions 
put to them of the most complex and difficult nature, and such, no 
matter from what parish emanating, have been dealt with swiftly, 
courteously, and well. Surcharges against individual members of 
parish councils have been frequently made by the district auditors 
appointed by the Board, and in the vast majority of cases these 
have not been indorsed on appeal to the Board. Had these sur- 
charges in many instances been approved of, an extreme reluctance 
would have arisen on the part of the parochial electors and others 
to take any responsible office under the Act. Here then, too, the 
Board have shown good discretionary wisdom. 
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Some of their ( prescribed matter ' may not stand the test of the 
Courts, as .being ultra vires the Act, but in very few cases is any 
question likely to arise. It is nobody's interest to question the 
orders and regulations. Parishes and parochial electors in these 
days have no money to spend in litigation. In any case the 
orders, rules, opinions, and advice of the Board have largely 
contributed to make at all workable a statute as complicated as 
any ever placed on the statute book. 

J. Harris Stone. 
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STATUS OF CANADIAN QUEEN'S COUNSEL 

THE rank of Queen's Counsel has, for many years, been most 
freely bestowed in Canada. Acceptance of the honour carries 
-with it no disabilities. Whatever professional work a man has 
done as an Advocate or Barrister he is at liberty to continue on 
attaining his new dignity. In partnership or alone he may advise 
clients directly, and carry on cases from their inception. Applica- 
tion for promotion is neither necessary nor customary. Long 
service and distinction at the Bar are supposed to be recognized 
without solicitation, and it is only when these qualifications are 
lacking that the aspirant makes his desire known; generally 
through political friends. Since Confederation appointments have 
been made by the Governor-General, upon the recommendation of 
the Minister of Justice, who has consulted neither Bench nor Bar as 
to the legal reputation and standing of his nominees. The Govern- 
ments of the day — with the notable exception of Mr. Mackenzie's 
administration — have regarded the bestowal of silk as an easy way 
of paying a compliment to those lawyers who have actively sup- 
ported their policy. The eminence at the Bar of opponents has been 
seldom recognized, and men of great ability, with no political ambi- 
tion, have been passed over again and again in favour of less able 
juniors fortunate enough to possess influence with the Government. 

This conversion of an honourable ensign into a common and 
comparatively worthless title is the natural outcome of Canadian poli- 
tical methods. In the early part of the century, when English influ- 
ences and traditions were strong, the distinction was conferred most 
sparingly. From 1791 to 1839 only thirty-four patents were issued 
in Lower Canada, and the honour was held in the highest esteem. 

The evil of excessive appointments appears to have commenced 
at the time of Confederation (1867), when the honour was so 
freely and unworthily bestowed that some of the senior Queen's 
Counsel seriously contemplated returning their commissions. Not- 
withstanding general dissatisfaction the Government continued to 
make the title a political favour, and from time to time added freely 
to a class already far too large. These wholesale, partisan creations 
became notorious, and in 1882 Scoble Q.C., of the English Bar, 
raised the question of the status of Canadian Q.C.'s when appearing 
before the Privy Council. He was in doubt as to whether his 
acceptance of a brie£ with the Attorney-General of Ontario as 
leader, would be considered a breach of etiquette. The matter was 
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submitted to the English Attorney-General, who replied that the 
Privy Council was common ground to the Bars of the Empire and 
he saw no reason why equal rank should not be accorded to Her 
Majesty's Counsel from the Colonies when pleading in Colonial 
cases. This decision raised the prostrate dignity, and gave to it 
all the value it now possesses. In 1890 it had again fallen so low 
in the estimation of some members of the profession that a few of 
the appointees did not think the honour worth the twenty dollars 
exacted for the preparation of the commission. A barrister wrote 
to the Legal News that some kind friend had got his name included 
in the list of Queen's Counsel, but he considered the game not 
worth the candle, and did not intend to send his fee. Another 
recipient, practising in Winnipeg, took an entirely different view of 
the matter and put up at the doorway of his office a huge black 
signboard, four feet long and three feet wide, on which was printed, 
in large gold letters, 'X. Y. Z., Q.C., Barrister, &c.'; the letters Q.C. 
being three times the size of the others. That the title is still 
eagerly sought after by certain members of the profession was 
proved by the list of 173 names recommended for the sanction 
of the Governor-General by Sir Charles Tupper on the eve of his 
defeat at the last general election. At this time (1896) out of 462 
lawyers practising in the district of Montreal, 78 were Queen's 
Counsel — a ratio of one Queen's Counsel to every 4,000 inhabitants. 
The publication of the additional names contained in the Order in 
Council created a sensation, and the Governor-General reserved 
his sanction. The Attorney-General of the new administration, 
Sir Oliver Mowat, prepared a report on the matter, which was laid 
before Council. It stated that there had been 481 appointments of 
Queen's Counsel in Canada since Confederation (1867) and the 
proposed addition of 173 was startling, in view of the fact that 
the total number in England was only 217. The report continues : — 

' The list has been generally disapproved, and this disapproval 
is shared by some who are named on the list as well as by gentle- 
men previously holding the rank of Queen's Counsel, and by others. 
An examination of the list shows that the selection of the names 
was not made on the basis of professional or personal merit. On the 
contrary there are names in the list of gentlemen in regard to whom 
there could be no pretence or supposition of their having any claims 
on these grounds, and on the other hand many gentlemen have been 
omitted from the list whose professional merits exceed that of many 
of those named. Queen's Counsel have precedence in the Courts 
over other barristers, and obviously there is great injustice in the 
bestowal of the honour and precedence upon inferior barristers to 
the prejudice of those better entitled thereto. Such a wholesale 
and indiscriminate selection as was recommended to Your Excel- 
lency is a degradation of the office, and is a grievance as regards 
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the Bar generally, instead of being a merited honour to those 
appoiiited. . . . The undersigned respectfully recommends that as 
a matter of justice to the profession, and in the interests of the 
public, the order which has been made be rescinded.' 

The Governor-General approved of the report and refused his 
sanction to the Order in Council submitted by Sir Charles Tupper. 

Since the Laurier Government came into power no Queen's 
Counsel have been named, owing to the doubt which has existed 
since Confederation as to the respective powers of appointment o( 
the Provincial and Dominion Governments. The latter, .through 
the Governor-General, has admittedly the sole right to grant 
precedence and pre-audience in the Supreme and Exchequer Courts, 
which are under Federal jurisdiction. The dispute has been 
whether the patents conferring this rank extend to the Courts of 
Queen's Bench and Superior Courts, which are administered by 
the Provincial Legislatures. Ontario contended that under the 
British North America Act the Provinces had the right to grant 
precedence and pre-audience in the Courts under their control ; 
Her Majesty, as fans honoris^ being represented in matters of 
Provincial jurisdiction by the Lieutenant-Governors. This view 
has been upheld by the recent judgment of the Privy Council 1 , 
and a question upon which Canadian Courts have rendered con- 
flicting decisions is at last definitely settled. There will now take 
place a division of Queen's Counsel into two classes, viz. Federal 
and Provincial, and the position is as follows : — 

I. Queen's Counsel created before Confederation preserve rank 
in all the Courts of Canada. 

IL Queen's Counsel appointed by the Governor-General since 
1867 retain precedence before Federal Courts, but lose it in Pro- 
vincial Courts in favour of those holding commissions from the 
Lieutenant-Governors. 

Any exercise of the power vested in the Provinces must cause 
an increase in the number of patents, and lead to confusing claims 
of precedence in the different Courts of the Dominion. 

Anticipating a favourable judgment from the Privy Council the 
Legislature of Ontario, in April 1897, passed an Act 2 limiting 
the number of Queen's Counsel to be appointed by the Province 
to five in one year, or twenty in four years. This is a step in the 
right direction, but comes too late, and Her Majesty will be most 
abundantly supplied with Counsel in Canada for a generation to 
come. Albebt Swindlehurst. 

1 See A.-Q.for the Dominion of Canada v. A.-G.for the Province of Ontario, '98, A. C. 247. 
* 60 Vict, c 26. Ontario. 
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REVIEWS AND NOTICES. 



[Short notices do not necessarily exclude fuller review hereafter.] 



The Law of Legislative Power in Canada. By A. H. F. Leproy. 
Toronto : The Toronto Law Book and Publishing Co., Lim. 
1897-8. 8vo. lxx and 825 pp. (37*. net.) 

Mb. Lefboy has written an admirable book, which will at once become 
the leading authority on its subject. 

He has carried through with success two tasks, each of which involves an 
infinity of thought and of labour. 

He has, in the first place, reduced the constitutional law of the Dominion, 
at any rate in respect of legislative power, to a series of sixty-eight leading 
propositions or articles, which in fact form a code. How much mental 
effort must have been required to effect this result can be apparent only to 
those unfortunate persons who have occupied themselves in the production 
of legal text-books. It is a difficult thing enough to collect from a statute, 
such as the British North America Act, and from the judgments which 
elucidate or obscure its meaning, the principles which make up the public 
law of the Dominion. It is a hard thing to express these principles in 
language which is accurate without being pedantic or obscure, and it is 
almost equally hard to make patent to the ordinary reader the full effect of 
general propositions, which, just because they are true and fundamental, are 
apt to appear little better than truisms. These difficulties Mr. Lefroy has 
overcome. His sixty-eight constitutional articles, if we may so call them, may 
no doubt, some of them, be open to discussion, but no one can doubt that 
they contain the fundamentals of Canadian constitutionalism. They are all 
of them again important ; they are expressed in language which is at once 
precise and clear. Let us take two examples of our author's manner : — 

1. ' The British North America Act is the sole charter by which the rights 
claimed by the Dominion and the Provinces respectively can be determined.' 

12.' The powers of legislation conferred upon the Dominion Parliament and 
the Provincial Legislatures, respectively, by the British North America Act 
are conferred subject to the sovereign authority of the Imperial Parliament.' 

No one can fail to understand the language of each of these articles. 
What is not so apparent to the cursory reader is that they lay down the 
foundation upon which all profitable speculation concerning Canadian 
constitutional law must rest The first article impresses upon students the 
important consideration that the British North America Act is the constitu- 
tion of the Dominion, and that though the history of Canada prior to the 
passing of the Act may occasionally throw some light on its meaning it is 
from the statute of the Imperial Parliament, and from that alone, that all 
legislative authority throughout the Dominion is derived. The constitution 
must in the main be its own interpreter. The twelfth article expresses the 
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equally important principle, the absolute legislative authority possessed 
throughout the British Empire by the Imperial Parliament of the United 
Kingdom. This authority is, it is true, in Canada at least, rarely exercised, 
but for the understanding of the peculiar form of federalism which has been 
established in British North America, the complete recognition of the 
sovereignty of the Imperial Parliament is essentiul, and in nothing does 
Mr. Lefroy better exhibit his firm grasp of his subject than in the thorough- 
ness with which he carries out this dogma of Parliamentary sovereignty to 
its full and logical results. The curious idea suggested by Draper C. J. that 
the words ' exclusive legislative authority, 1 which occur in the British North 
America Act, s. 91, exclude the legislative power of the Imperial Parlia- 
ment, could never have obtained the currency which it certainly has acquired 
if even learned lawyers had not occasionally failed to realize that the 
Parliament at Westminster is a sovereign legislature. It ought to be added 
that this sovereignty, so far from being inconsistent with the practical 
independence of the Canadian Legislatures on all matters of solely Canadian 
interest, in some respects facilitates the amendment whenever it may be 
required of the Canadian Constitution, and explains the absence of provi- 
sions for the carrying out of constitutional changes. In any case Mr. Lefroy 
has not only laid down the doctrine of Parliamentary sovereignty, but has 
also worked out its full effect. Thus articles 13, 15, and 16, to mention no 
others, are in reality deductions from article 12. 

Mr. Lefroy, in the second place, has, besides drawing up a constitutional 
code, accompanied each article with an elaborate commentary, the object 
whereof is both to explain the article and to justify it by proving that it is sup- 
ported by the decisions of the courts and by judicial dicta. The labour which 
this kind of commentary, constructed for the most part from the ipsissima 
verba of eminent judges, entails upon a writer will never be fully understood 
by any man who has not himself tried to compile a commentary of the same 
kind. The effort is a tempting, and may at first sight seem an easy one, 
but the wearied author will soon find that the writer who undertakes to 
justify every proposition he lays down, not only by constant references to 
cases, but ako by citations from judgments, has involved himself in a kind 
of toil paralleled only by the attempt made by some theologians of past 
generations to justify eveiy important statement by putting it in language 
taken from Holy Writ. No one can dispute that a writer at the earlier 
part of his career gives much additional authority to his legal statements by 
embodying them in language taken from judgments. Yet a sympathetic 
qritic may regret the need for a kind of labour which, if it increases the 
value of a good book, has often deterred men of knowledge and capacity from 
ever trying to produce good law books. 

Here in met we come across a question suggested by the very excellence 
of Mr. Lefroy's treatise. It is an excellent book of its kind, but is it quite 
certain that the kind of annotated codes of which so many have been pro- 
duced during the last twenty-five years really repay the labour consumed 
upon their production ? The essential characteristic of these works is that 
in them the law is first stated in the form of general propositions, and is 
then explained with more or less of illustration in the form of commentary 
upon each proposition or article. This mode of presenting the law has 
undoubted advantages. It has, however, two great defects. It imposes 
a good deal of additional labour upon the writer, and, what is a more serious 
matter, it presents the law in a form which to most readers is unattractive, 
and in fact unintelligible. Can any one, for instance, doubt that Blackstone's 
flowing and discursive method of disquisition has attracted and instructed 
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a far greater number of readers than could have been induced to read a work 

in which the whole law of England had been reduced to a series of accurately 

stated propositions ? It is all very well to say that readers ought to have 

preferred the accuracy of a code to the literary charm of Blackstone's 

Commentaries ; but one main aim with which a book is written is that it 

should be read, and a style which deters readers is pro ianto a bad style. 

Nor is it quite certain that when a topic is presented in a way which does 

not attract readers, we ought not to infer that there is some real fault in the 

mode of presentation. One reason at any rate why most students prefer 

a discursive exposition to an annotated code is that conciseness does not 

promote intelligibility. The authors who, during the last thirty years or so, 

have attempted at once to codify and explain the law have not gained the 

ear of the public. It may be doubted whether we ought not to revert to 

the discursive method of continuous exposition which has made Blackstone's 

Commentaries and Story's Conflict of Laws part of the literature of the 

English people. However this may be, Mr. Lefroy, naturally enough, has 

followed the fashion of his time. His treatise is a most excellent specimen 

of the class of work to which it belongs, and tends certainly to justify 

attempts to digest a department of law into a series of articles, followed by 

explanatory comment. . __ _ 

r J A. V. Dicey. 



A Treatise on the Law of Collisions at Sea. By Reginald G. Marsden. 
Fourth Edition. London: Stevens & Sons, Lim. 1897. 8vo. 
lxxvi and 686 pp. (a8*.) 

This is a timely new edition of an excellent book. The changes intro- 
duced by the new Regulations for preventing Collisions at Sea (Nov. 27, 
1896) are considerable, and we have them here with a very useful com- 
mentary. Mr. Marsden protests against the prolixity of the Rules ; but much 
of the new matter is explanatory, and for the sake of better definition, and 
it seems clearly expressed. One important change (Art. 28), making it 
obligatory upon vessels in sight of one another to signal their changes of 
course, made tinder the Rules, will, Mr. Marsden thinks, 'probably be a 
fruitful source of litigation, if not of collision/ The book is, of course, revised 
to meet the Merchant Shipping Act, 1894. The American reports have 
been searched, with the result that a large number of new references to 
American decisions, both before and since the last edition (1 891), are given, 
Also we have a large number of new cases in the English Courts since that 
date. 

A want of accuracy is noticeable in the citations of some recent cases, 
which is unfortunate. For instance, The Englishman and Australia ('94, 
P. 239) is cited (p. 187) for the proposition that where tug, tow, and third 
ship were all to blame for a collision, ' it was held that the measure of 
the liability of the tug and tow was, not the tonnage of the tug, but the 
tonnage of the tow/ The learned President in that case rejected a conten- 
tion that the tonnage of the tug limited the total liability of the tug and 
tow ; but he did not decide that the tug could not limit her liability by 
reference to her own tonnage. 

Again, the cases of the Emerald and the Greta Holme ('96, P. 192) are 
cited ; they are important decisions of the C. A., reversing the Registrar and 
the President, as to the manner in which a harbour authority may charge 
for the use of its wreck-raising plant ; but the effect of the cases is quite 
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misstated (p. 134). And the decision in the House of Lords in one of 
those cases, the Greta Holme ('97, A. C. 596), reversing the C. A., that 
a public body whose vessel has been run down may recover for loss of her 
use without showing ' tangible pecuniary loss/ is not recognizable in the 
mention made of it on the same page. 

The valuable judgment of Gorell Barnes J. in the Ripon City ('97, P. 226), 
given in May, four months before the date of this edition, might have been 
usefully cited in Chap. III. 

An interesting feature is the addition which has been made to the Note 
upon the history of the rule as to division of loss in England. The cases 
cited in the former edition dated from 1677 onwards. The examination of 
the files of the Admiralty Court has now been carried back to the sixteenth 
century, and a summary of the decisions from 161 4 is given. This seems to 
show that during the seventeenth century division of loss was sometimes 
awarded when the collision had occurred without fault on either side. Also 
that sometimes only half damages were awarded, though the defendant's 
ship had been alone to blame. And, again, the summary shows that in the 
latter half of the seventeenth century, and in the first half of the eighteenth 
century, awards dividing the loss were made on the ground of uncertainty 
as to the true cause of the accident. 

So far as these early decisions imposed liability upon defendants who were 
guilty of no negligence it is clear that they do not accord with the law as 
now understood; and the same is true of those decisions which awarded 
half damages only against a defendant alone to. blame. But the division of 
loss in cases where the cause of loss was uncertain does accord with the law 
of to-day, if the uncertainty was as to whose negligent act (both having been 
negligent) did the mischief. Mr. Marsden seems disposed to regard the 
' uncertainty ' in these cases to have been uncertainty in the proof as to which 
ship was negligent. That is how he speaks of cases of ' inscrutable fault' in 
his paper on the subject in the L. Q. R. vol. ii. p. 357. But it may be that 
the uncertainty was as to which negligence was the true cause of the accident 
(cf. s. 407 of the French Code of Commerce). And read in that sense those 
cases suggest the principle which seems really to lie at the bottom both of 
the Admiralty and the Common Law rules on the subject of contributory 
negligence. Where an accident can be definitely attributed to the negligent 
act of the plaintiff, or of the defendant, as its proximate cause, he and he 
only is responsible for it ; but where both parties have acted negligently, 
and the accident cannot be attributed to the negligent act of the one rather 
than to the negligent act of the other, then in Admiralty the loss is divided, 
and at Common Law neither party can claim. 

The statement of the rule of liability where two colliding ships have both 
been to blame has been somewhat altered in this edition. And Mr. Marsden 
expresses some doubt whether the statement as it now appears is in all 
respects accurate. The problem appears to be to state the Common Law 
rules with regard to contributory negligence, and to show how far their effect 
is qualified by the Admiralty rule of dividing the loss. 

The Common Law rules were tersely expressed by the present M. R. 
in The Bernina (12 P. D. at p. 89) as follows: — ' (1) A without fault of his 
own is injured by the negligence of B, then B is liable to ii. (2) A by his 
own fault is injured by B without fault on his part, then B is not liable to 
A. (3) ii is injured by B by the fault more or less of both combined, then 
the following further distinctions have to be made : — 

' (a) If notwithstanding Fb negligence A, with reasonable care, could have 
avoided the injury, he cannot sue B. 
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' lb) If notwithstanding A'b negligence B, with reasonable care, could have 
avoided injuring A, A can sue B. 

• (c) If there has been as much want of reasonable care on A's part as on 
B'b, or in other words if the proximate cause of the injury is the want of 
reasonable care on both sides, A cannot sue B. In euch a case A cannot 
with truth say that he has been injured by B'b negligence, he can only with 
truth say that he has been injured by his own carelessness and B'% negli- 
gence, and the two combined give no cause of action at Common Law.' 

Of these rules (i) and (2) are as applicable in cases of collisions between 
ships as in any other class of cases. And as regards the application of (3) we 
have it on high authority that * the rules of the Court of Admiralty and the 
rules of a Court of Law as to what amounts to being a fault occasioning 
the accident ' do not * differ in the slightest degree l '; and further, that the 
principle that the negligence of one party is not to be regarded as causing 
the accident if the other party could, by reasonable care, have avoided the 
consequences of that negligence, applies also to Admiralty cases 2 . 

Mr. Marsden expresses the Admiralty rules thus (p. 25) : * (1 ) a ship A may 
recover full damages against the other B when the collision was caused 
entirely by the negligence of B t including the case where the collision 
would not have occurred but for negligence of A, provided B could with 
ordinary care have avoided it ; (2) A can recover nothing if with ordinary 
care exercised up to the moment of collision she could have avoided it ; 
(3) A can recover half damages, although with ordinary care exercised up 
to the moment of collision she might have avoided it, if B } by the exercise 
of like care, might have avoided it ; (4) in the last case B recovers half 
damages.' 

Mr. Marsden's doubt about this statement arises from a dictum of Lord 
Blackburn in Dublin, $c, Railway Company v. Slattery, where he said 1 : 
' It may well be that both parties are guilty of a neglect of duty, and 
that if either had used reasonable care and skill the collision would have 
been avoided. In such a case the maritime law, which is followed in the 
Admiralty, apportions the joint damage/ But that seems really in accord 
with Mr. Marsden's rule (3) ; and the context shows no ground for supposing 
that Lord Blackburn was intending to deny that A can recover full damages 
(in Admiralty) if B might have avoided the consequence of A'b negligence, 
and negligently failed to do so. If he did so intend the effect of the dictum 
seems destroyed by Lord Blackburn's own subsequent decision in Cayzer v. 
Carron Company *. 

The above statement is open to the objection that rules (2) and (3) are 
not distinct from one another; that (3) in fact partly contradicts (2). 
Perhaps the following expresses the whole rule where both ships have 
been in fault : — Where there has been negligence or fault causing a collision 
on board both ships the loss is to be divided equally, unless one of the ships, 
and one of them only, might with ordinary care exercised up to the moment 
of collision have avoided it ; in the excepted case the ship which might 
have avoided the collision is alone liable. 

The doctrine of Davies v. Mann seldom appears in Admiralty collision 
cases, but that is perhaps explained by considering that a ship's fault lies 
most frequently in some breach of the Regulations, bo that she is deemed to 

1 Per Lord Blackburn in Oayzer v. Carron 0%, 9 App. Ca. at p. 88a. 
1 Cayter v. Carron Co., 9 App. Ca. 873. The Monte Rosa, '93, P. 23. 
' 3 App. Ca. at p. 1206. 
4 Supra, and see in The Khedive, 5 App. Ca. at p. 89a. 
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be to blame for the collision whatever the conduct of the other ship may 
have been. 

Mr. Marsden's book stands without a rival upon its subject, and the 
practitioner with this new edition in his hand will feel no desire to find 

a rivaL T. G. C. 

The Devolution of Seal Estate on Death under Part I of the Land 
Transfer Act, 1897, with the Act and Rules. By L. 6. Gordon 
Bobbins. London: Butterworth & Co. 1898. 8vo. xv and 
150 pp. (6s.) 

Though various articles have appeared in law journals this is, we believe, 
the first published book which deals in detail with the questions arising on 
the construction of Fart I of the Land Transfer Act, 1897. The book is 
opportune, and is full of suggestions which should be of practical value to the 
legal profession. In a masterly way, and, in some cases, at considerable 
length, the author deals with the chief problems suggested by the new Act, 
though his attention is almost exclusively confined to its operation as regards 
unregistered land. 

He points out with some force the inconvenience arising from the absence 
of express powers to appoint executors or administrators (pp. 1 1-13 and 17) 
of the real estate separately from the personal estate or to enable (pp. 39, 40) 
the personal representatives, without risk, to let the heir or devisee into 
possession of the land until the debts of the deceased have been provided for. 
He also notices (pp. 94-98) that the effect of the Act is to enlarge the class 
of assets known as legal assets, though, now that specialty debts have lost 
their priority, this change in the law is of less practical importance. 

The argument (pp. vii, 92, 93) adduced to show that real estate is now 
rendered liable for the payment of legacies is undeniably strong, and serves 
to indicate that the sections were originally framed on the assumption that 
the beneficial interests in real estate were to be assimilated to those in 
personal estate. 

There are other views propounded by the author with which we cannot 
altogether concur. Thus the rule (p. 24) that some act on the part of the 
lord is necessary to enable the copyhold or customary tenancy to be changed, 
does not apply where the copyhold has been severed from the manor by con- 
veyance of the freehold apart from the manor itself. 

Moreover, the definition in section 1 (4) is probably intended to cover 
those cases (which it is believed occur in Westmoreland) where the legal 
estate in customary freeholds passes without any act on the part of the lord, 
though he may, in order to keep a record of the persons liable for services or 
fealty, substitute the names on the manor roll 

The statement (p. 23) that on the death of a co-parcener her aliquot share 
will be unaffected by the Act, and will devolve on the surviving co-j>arceners 
in right of survivorship, is so manifestly an oversight as to need no further 
comment. 

Again (pp. 27 and 30) the author suggests that on the death of a tenant 
in tail the estate will pass to the legal personal representatives to the full 
extent of the estate tail, and that the rents and profits will during administra- 
tion be assets for the payment of the debts of the deceased, the representatives 
having however no power to bar the entail. It is admitted (p. 26) that on the 
death of a tenant for life the whole fee does not pass to the representatives so as 
to become liable for the debts of the deceased. Why then draw any distinction 

VOL. XIV. Q 
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between the two estates ? No doubt one is an estate of inheritance and the 
other is not, bat why should the representative be in a better position than 
a purchaser from a tenant in tail who fails to enrol his purchase deed as 
a disentailing assurance within the time allowed ? If an estate tail vests in 
the representative it must either alter the heirs inheritable under the entail 
or else create an estate in the representative to continue so long only as 
there are heirs in existence inheritable under the estate tail of the deceased. 
But even if an estate tail does pass, it is only the real estate of the deceased 
(see s. e (3)) which is to be liable for his debts. 

The only question then, if question there be, is, it seems, whether or not 
the bare fee simple passes on death of a tenant for life or in tail, but not so 
as to become liable for debts. But assuming that an estate tail does pass to 
the representative, why should he (pp. 28, 54, 55) have the powers of a tenant 
for life under the Settled Land Acts ? The principle of those Acts is to make 
the person beneficially entitled in possession to land the master of the 
situation. It is true that section 58 of the Act of 1882 does not say 
expressly that the persons who are to have the powers muBt be beneficially 
entitled, but then, when the Act was passed, it could not well have been 
otherwise ; moreover the section should be read with the definition of a tenant 
for life (see s. 2 (5)). 

Then, again (pp. 55-58), where land is devised to uses creating a settle- 
ment, surely it is sufficiently clear that any exercise of the powers under the 
Settled Land Acts by the tenant for life would only be good in the event of 
the executor assenting to the devise, though whether the assent was made 
before or after the exercise of the power would probably (p. 100) be 
immaterial. 

It is difficult to see (p. 57) how the representatives could exercise the 
powers of the Settled Land Acts on behalf of an infant, for a contract to sell 
under those Acts would probably operate as an assent to the devise, and then 
the representatives' power of sale would be gone. 

It is pointed out (p. 103), we think rightly, that where there are two or 
more personal representatives an assent to a devise must, subject to an order 
of the Court, be made by all of them, but in the following page it is suggested 
that the assent of one of several representatives to a devise for his own 
benefit would be sufficient : now it is obvious that both of these propositions 
cannot be correct. 

The short time which Mr. Bobbins allowed himself in the preparation of 
his work, and the complexities of the subject-matter, sufficiently account for 
the few inaccuracies to which we have ventured to call attention. 

It remains a serious matter that the editor of Bythewood and Jarman's 
Conveyancing should find so many objections to the practical working of the 
real representative sections of the new Act, and the question arises whether 
those sections ought not to be repealed and replaced by clearer and better 
considered provisions. _ T _ 

Dm Li. O. 



Manuel £lSmentaire de Droit Romain. a* 6 e*d. Paris. 1898. 8vo. 

xvi and 1088 pp. 
Tcxtes de Droit Romain annotfs. Par P. F. Girard, Professeur a la 

Faculty de Droit de Paris. a m6 e*d. Paris. 1895. i8mo. xi 

and 799 pp. 

The above Manuel is, as it professes to be, a scientific as well as an 
elementary work. To many English readers the former characteristic will 
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appear to predominate, and it may safely be said that there are few 
students of Roman law so advanced, that they would not learn much from 
M. Girard's Manuel. It is arranged on the old institutional plan of 
persons, things, and actions, which, however much criticized in modern 
times, is at least intelligible and convenient; This is preceded by a brief 
bibliography and a good historical introduction. The text is not encumbered 
with quotations, and the style has all the lucidity which is so eminently 
characteristic of French works on scientific subjects. A worker in the same 
field will not always agree with M. Girard's conclusions ; but they are never 
advanced without full reference to original authorities, as well as to the 
latest modern literature on the subject These references, given throughout 
in footnotes, have in no instance been found in fault during a considerable 
use of the book by the present writer. On special request, there has been 
added, to the Table des Matieres of the original work, a good Index (Table 
Alphabelique), which doubles its value as a book of reference. A second 
edition, within less than a year of the first, is some testimony to the utility 
of M. Girard's Manuel. 

The * Textes ' of the same author is an extremely handy book of reference, 
containing, besides the familiar Commentaries, all the subsidiary sources 
of information on Roman law, in the shape of enactments and records of 
practice, that have been made out down to the most recent times. In 
these points the work will well bear comparison with the excellent ' Fontes ' 
of Brans, the use of which, in its latest form, is duly acknowledged. 
Perhaps the utility of M. Girard's book would be increased by a substitu- 
tion of the necessary passages from Varro, Festus, &c, in place of Justinian's 
Institutes, which are easily obtainable elsewhere. E. C. C. 



A Treatise on the Law of Mortgage*, Pledgee, and Hypothecations { founded 
on Coote's Law of Mortgages). By Leopold George Gordon 
Bobbins, assisted by Frederick T&entham Maw. London : 
Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 1897. 2 vols. 
8vo. 1759, ccxxvii, and xvi pp. (^3.) 

There is a great deal of ' Coote ' in Mr. Bobbins' book, but the arrange- 
ment is quite different and, it may be said with truth, much improved. As 
it Btands now, this work may be taken as a complete treatise on the law of 
mortgages, brought down to date. It embraces the whole subject and, so 
far as we have been able to ascertain, is generally accurate in stating the law. 

But it is a characteristic of ' Coote, 1 a characteristic which appears also in 
Mr. Bobbins' book, and is almost necessitated by having to compress so vast 
a subject into a practical treatise, that the propositions of law are occa- 
sionally somewhat meagre. For instance, Blake v. Gale, 32 Ch. D. 571, and 
Ridgicay v. Newstead, 3 De G.F. & J. 474, are cited on p. 795 (the table 
of cases wrongly refers to p. 796) only for the proposition that ' Deteriora- 
tion of the security by non-claim for a long period precludes a mortgagee, 
whose security proves insufficient, from following the general assets in the 
hands of legatees.' This is the only reference to Blake v. Gale, if we 
may judge from the table of cases ; and we venture to think that the effect 
of Blake v. Gale should have been more fully stated. 

We notice a statement, repeated from Coote, that the doctrine of vendor's 
lien applies to chattels real, but not to other personal estate. The marginal 
note is only ' vendor's lien does not apply to personal chattels,' which is 
a different proposition. The text goes on to give the reason : ( for as soon aa 

Q3 
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the vendee of goods has possession, actual or constructive, the lien is gone/ 
The reason, of course, only applies to personal chattels. Is it true to say 
that the doctrine of vendor's lien does not apply to any personal estate 
which does not consist either of chattels real or of personal chattels % It is 
singular what a dearth of authority there is on the point. Something very 
like such a lien was allowed in Exp. Pemberton, 2 Mont. & Aayr. 548, 
and in Mycock v. Beatson, 13 Ch. D. 384 ; and it was not argued that such 
a lien was impossible in Be Albert Life Assurance, L. R. 11 Eq. 164, though 
the decision turned on another point. 

According to the convenient practice now frequently adopted, the refer- 
ences to contemporary reports are given in the table of cases. Country 
practitioners will feel very grateful for this, though the trouble of doing it 
must have been immense ; and it is to be expected that the patronage of 
that class of buyers will repay the authors and publishers for this part of 
their labour. 

The table of contents is made really useful. This aid to the practitioner 
in finding what he wants is perhaps more essential in a book on such 
a general subject as the law of mortgages than it would be in a work 
of a different class, and we congratulate the authors on avoiding the too 
frequent fault of leaving the practitioner to rely on an alphabetical index. 



Droit public. RUtoire de* Institution* Politique* et Administrative* de 
la France. Par Paul Viollet. Tome deuxifeme. PSriode 
Francaise. Moyen Age (Royaut^ — Eglise — Noblesse). Paris: 
Librairie de la Soci&6 du feecueil 66n6ral des Lois et des Arrets. 
1898. 8vo. 470 pp. 

It is now twelve years since the learned author published the first volume 
of his work, and that has already attained to the merited honour of a second 
edition. In the preface to that volume we were promised a work in three 
divisions, relating respectively to the sources of French law, the history of 
their private law, and the history of their public law. The first two of these 
three divisions of the Bubject were dealt with in the former volume ; the 
third division, that relating to public law, or what we should call constitu- 
tional law, is treated in the volume now before us. It is an elementary and 
introductory work, and does not profess to be anything more. While we 
do not think it is likely to be quite as popular in this way as the former 
volume, there is plenty of curious information in it, and the student of 
English constitutional history will find it extremely useful as a guide to 
analogies and comparisons. 

For instance, in the sketch of the great officers of the court we read of the 
chancellor being forbidden to put the seal to documents contrary to the 
( ordonnances ' (p. 133). The effect of this in the long run was to give him 
more independence, and it was considered that if the king ordered an 
improper document to be sealed, the chancellor ought not to obey such an 
order without making remonstrance. We recall John of Salisbury's 

1 Hie est qui leges regis eaneellat iniquas, 
Et mandata pii principia aequa facit' 

But if the king insisted the chancellor would sometimes save his responsibility 
by adding the words 'Sigillata de expresso mandato regis/ Louis XTs 
chancellor appears to have continued his remonstrances till he was threatened 
with death for his contumacy. But Francis I seems to have acknowledged 
the impropriety of his predecessor's conduct, for he likened him to a certain 



April, 1898.] Reviews and Notices. 207 

famous judge of whom it was related that he used to sit with his hand on 
an enormous sword, ready to draw it and cut down any suitor who ventured 
to appeal (p. 135). The king's little joke, however, would be pointless at 
the present day, for the judge alluded to, in thus upholding the sanctity of 
the chose jugee, was really only anticipating the latest developments of French 
civilization. 

On the question of the exclusion of women from the throne we have the 
so-called Salic law satisfactorily explained. The principle of exclusion, it 
seems, was established only in the fourteenth century, and no one thought at 
that time of basing it on a Salic law (p. 56). 

We know that King Louis Philippe called himself King of the French, 
and not King of France ; M. Viollet tells us that the king's title was at first 
Rex Francorum in Latin, but in French Rot de France ; at the end of the 
sixteenth century it was Francorum et Navarrae Rex ; in the seventeenth, 
Galliarwm et Navarrae Rex (p. 96). The title ' Most Christian King ' was 
formally given by Pope Paul II (p. 99). ' By the grace of God ' began to 
be considered peculiar to kings in the fifteenth century (p. 102). Bishops 
had so styled themselves, but after the time of Pope Boniface VIII the 
formula Dei et Sanctae Sedis Apostolicae gratia episcopi became more popular 
(p. 327). We get some instructive remarks on the conge dfelire on pp. 

339-341- 

It is amusing to see the spread of a very modern word : ' On l'a vu 
s'acharner contre les excommuniants, et, comme nous dirions en style moderne, 
les boycotter '; and interesting to observe that of English writers and docu- 
ments M. Viollet cites among others M. Maitland (p. 293), William Stubbs, 
ed. 1896 (p. 260), Fortescue, On the Governance of England (p. 188), and 
'La vieille et gothique assise de la grande charte' (p. 238). We could 
understand an eighteenth-century antiquary calling Magna Charta ' Gothick' : 
it is a puzzling epithet from a scholar like M. Viollet. 



Stone 9 9 Justices* Manual. Being the yearly Justices 9 Practice for 1898. 
A Guide to the ordinary Duties of a Justice of the Peace. Thirtieth 
Edition. Edited by George B. Kennett. London: Shaw & 
Sons ; Butterworth & Co. 1898. 8vo. 1123 pp. ( a 5*0 

The Magistrates' Annual Practice, 1898, being a Compendium of the Law 
and Practice relating to matters occupying the attention of Courts of 
Summary Jurisdiction, fyc. By Charles Milker Atkinson, 
Stipendiary Magistrate for the City of Leeds. London : Stevens 
& Sons, Lim., and Sweet & Maxwell, Lim. 1898. 8vo. 961 pp. 

Stone's Manual is a well-known work, and can be seen with its familiar 
blue cover in the hands of any justices' clerk. It is a Justices 1 Manual, 
distinguishing it from its fellow, The Magistrates' Annual Practice, with 
a red cover, and may be said to be as suitable for the use of a clerk to 
justices as the Annual Practice is for the use of magistrates ; not that there 
is any difference between a justice of the peace and a magistrate except in 
name. The Manual has reached its thirtieth edition this year, having been 
before the public over fifty years, and there appears to be a new departure 
towards an annual edition as in the case of the Annual Practice. Thirty 
editions of such a work prove its value, and the care with which each edition 
has been revised, with notes explanatory of the judgments in every case, 
well arranged for reference, has given it the great reputation which it 
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deserves. The Magistrates' Annual Practice, noticed in this Review last 
April, is comparatively a recent work, the present being the third annual 
edition. Annual editions of such works are necessary in the face of the 
facta mentioned in the preface that seven statutes have been passed since the 
edition of 1897 ' directly connected with the subject-matter of this book,' 
and 'some forty or fifty decisions of the High Court reported.' Among 
new statutes both books attach considerable importance to the Infant Life 
Protection Act This Act throws some new responsibilities on boards of 
guardians; but the members of those boards are mostly enthusiastic 
economists of rates, and nothing can be done without the expenditure of 
money. The Act will also throw an additional burden on the willing 
shoulders of magistrates, who show so much anxiety to attain to the dignity 
with which that high office is invested. Both books can be recommended. 
The Justices' Manual is a fuller exponent of the law, while the Magistrates' 
Practice is a handy book for the magistrate. The index in both is full and 
good, but a little more ingenuity and consideration for the lay mind might 
be devoted in future editions to furnishing the means of simpler and quicker 
reference. Looking up a point in a crowded and noisy court is not the same 
thing as looking it up at leisure in a town clerk's office or a magistrate's 
study ; and expert editors who mean their books to be helpful to laymen 
should bear in mind that the professional use of books of reference is itself 
an art, and does not come by nature. In a practice book of general utility 
it is almost impossible to have too many cross-references. We do not, 
indeed, expect learned editors to satisfy the country justice who could find 
nothing about bellows — but that is another story, and is written in the 
chronicles of Mr. Hicks of Bodmin. 

In future editions it might be an improvement to give fuller information 
as to the practical effect of awarding costs, which often run up a small fine 
to a substantial amount. Part III of the Schedule to die Summary 
Jurisdiction Rules — not unimportant to justices' clerks — appears to have 
been omitted by some accident in the Magistrates' Annual Practice. 



A Students' Manual of English Constitutional History. By D. J. Medley. 
Second Edition, Oxford : B. H. Blackwell. London : Simpkin, 
Marshall, Hamilton, Kent & Co. 1898. xxvii and 644 pp. 
(io#. 6d.) 

Since Mr. Medley's Manual of Constitutional History was first published, 
some three or four years ago, such important works have appeared upon the 
subject, so much light has been thrown upon some of its obscure problems, 
that a new and revised option of the work is not only welcome, but 
necessary, if the boojc is to fulfil what Mr. Medley tells us is one of his chief 
aims — 'to place within the reach of the young student the results of the 
more recent work.' Mr. Medley has studied the leading authors carefully, 
stated the results of their investigations clearly and concisely, and where 
problems are still unsolved, he has held the balance impartially between the 
conflicting views. We have little doubt that his book will continue to be 
extremely useful, not only as a manual for the young student, but also as 
a book of reference. For this latter purpose the arrangement, by which the 
growth of great institutions is clearly shown, and not ' subordinated to the 
details of a general narrative,' renders it particularly well adapted. 

Comparing the second edition with the first we find, as might be expected, 
considerable alterations. The appearance of the ( History of English Law 
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before the time of Edward I * and of * Domesday and Beyond/ have necessi- 
tated modifications, which are, of course, most obvious in the chapter dealing 
with the ' Land and its Inhabitants/ the first in the book. Here Mr. Medley 
has rewritten or revised many sections, and has brought the subject com- 
pletely up to date. It is somewhat surprising, however, to find no reference 
to Meitzen's great work. In many other chapters Mr. Medley has embodied 
some new matter, and modified some of his former views. Moreover, 
throughout the work his references are given in a clear and intelligible 
form, a matter of some importance in a book of this kind. 

We suppose it is inevitable that a ' Students' Manual * should savour of the 
lecture-room and the notebook, but we cannot help thinking that Mr. Medley 
would improve his book in future editions if he could persuade himself to 
quote rather less. It is surely not necessary to place such a phrase, for 
instance, as ' in one way or another/ within inverted commas. The frequent 
appearance of short quotations makes the style unnecessarily jerky and 
abrupt On the whole, however, the work is not only careful and con- 
scientious, but it is probably the most complete and thorough handbook of 
English constitutional history now available. The appendix of cases illus- 
trative of constitutional points, for which there was no opportunity of 
dealing fully in the text, will be found useful until Mr. Medley's own good 
suggestion of a supplementary volume is carried out. 



The Law and Practice of the Stock Exchange. By B. E. Spencer 
Brodhuest. London : William Clowes & Sons, Lim. 1897. 8vo. 
xxvi and 328 pp. 

Mb. Spknceb Bbodhubst's book supplies a distinct want, and is a very 
useful addition to legal literature. Most of the existing treatises on the law 
relating to Stock Exchange matters are little more than handbooks ; and 
Melsheimer and Gardner's ' Law and Customs of the Stock Exchange/ 
though excellent as far as it goes, hardly professes to deal exhaustively with 
the subject. The author explains in his preface that it has been his object 
to produce a work which will be useful not only to lawyers, but to members 
of the Stock Exchange and the public generally. ' Consequently/ he says, 
* I have cited many of the cases at a length which would perhaps have been 
unnecessary had the book been intended only for those to whom the legal 
reports are readily accessible. It is chiefly, too, with a view to the con- 
venience of the public, who generally have little opportunity for acquiring 
an intimate acquaintance with the manner in which the business of the 
Stock Exchange is conducted, that the chapter which illustrates the usual 
method of " doing a bargain " has been inserted/ There is no need for any 
apology on the part of Mr. Spencer Brodhurst to members of the legal profession 
for the system which he has pursued. Lawyers, no lesB than the publio, will 
be grateful to him for setting out with some elaboration the more important 
of the cases which he has had occasion to comment upon ; for when reports are 
not at hand — and they are not always forthcoming — a reliable summary of 
an authority or a quotation from a judgment is of extreme value. Nor will 
they resent the instruction which the author gives as to the business ways 
and manners of brokers and jobbers. Few legal practitioners are so thoroughly 
versed in the technicalities of City affaire as to be able to declare confidently 
what meaning attaches to such expressions as 'continuation/ * ex all/ 
' squeeze/ ( shunting/ and the like ; or to explain with lucidity to a Court 
or jury the mysteries incidental to the purchase and sale of securities. 
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Mr. Spencer Brodhurst has accomplished his doable purpose of writing 
a book which would appeal to members of his own profession and busin es s 
men, and he is to be congratulated upon having provided lawyers with 
a volume which is of far greater service to them than a compilation on 
narrower and more strictly legal lines. The chapters on 'The Stock 
Exchange and its Management ' and ' The Course of Business on the Stock 
Exchange' are interesting; and those dealing with the formation, the 
completion, and the avoidance of the contract, and the rights of the parties 
under the contract — the most important part of the book — could not well 
be improved upon. The dates of all decisions referred to are given ; the 
table of oases is accurate ; and the index is fall and well arranged. 



Ruling Cases. Edited by R. Campbell. With American Notes by 
Irving Bbownb. Vols. XI, XII, and XIII. Estoppel to Insurance. 
London : Stevens & Sons, Lim. Boston, U.S.A. : The Boston 
Book Co. 1897. La. 8vo. Vol. XI, xxxyi and 701 pp.; 
Vol. XII, xxxii and 845 pp. ; Vol. XIII, 716 pp. (25s.) 

After a careful consideration of these volumes, we can without hesitation 
recommend them generally as a careful and useful summary of the principles 
of law with which they deal. The work has been done with accuracy and 
much diligence. To take instances, the article on ' Injunctions ' in Vol. XIII 
seems to us especially useful and well arranged, a very proper position 
of distinction being assigned to the important decisions in the case of 
Shelfer v. City of London Electric Lighting Company, '95, 1 Ch. 287 ; while 
other instances of careful and instructive compilation are the articles on 
1 Fixtures ' and ' Highway ' in Vol. XII. The difficulty of dealing with big 
branches of the law in so small a space appears to us to be emphasized in 
the choice of such a heading as ' Infant ' in Vol. XIII, the article on which 
is certainly inadequate to give comprehensively the leading principles on 
that branch of the law. This is, however, an obvious drawback, and one 
which the editors themselves recognize, and, generally speaking, the work is 
well done so far as it purports to go, and will be of service to students of 
the law, and we wish the undertaking all success.. 



Company Law. By F. B. Palmer, Author of Company Precedents. 
London : Stevens & Sons, Lini. La. 8vo, xxxviii and 446 pp. 
(12s. 6d.) 

It was a happy thought which inspired the author to reproduce his 
lectures in the shape of this book. There is no lack of works on company law 
— of big books and little books, but the big books are voluminous and the 
little books meagre and jejune. The present work realizes a golden mean 
and supplies a long felt want. All the principal topics of company are 
dealt with in a substantial manner, the arrangement and typography are 
excellent, and the whole of the Statute Law — an indispensable adjunct — 
is collected in an appendix. Perhaps what practising lawyers and business 
men will value most is the precious quality of practicality. M* Palmer's 
unique experience as a company draftsman enables him to know exactly 
what are the difficulties, the points which really arise in the formation and 
management of companies, and from this treasury of his experience he has 
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drawn generously for the benefit of his readers. The book is, we feel sore, 
predestined to popularity. 



The Elements of Mercantile Law. By T. M. Stevens. Second Edition. 
London : Butterworth & Co. 1897. Sm. 8vo. xxv and 463 pp. 
(io#. 6d.) 

A book which contains in the small compass of this volume an outline of 
the law of contract and chapters on the sale of goods, agency, negotiable 
instruments, partnership, bankruptcy, and half a dozen other subjects, must 
necessarily be superficial. The work has, however, the merits one looks for 
in such a treatise : the leading principles are judiciously selected and are 
expounded clearly and for the most part accurately. The treatment of the 
subject of sale of goods in market overt is not satisfactory. The special 
custom obtaining in the City of London is treated as if it were the general 
law applicable to all sales in markets. Though sale to a shop-keeper of the 
articles in which he trades is not within the custom of London, it is surely 
inaccurate to state as a general proposition that ' sale to the trader will 
not be within the protection of market overt.' Nor is it correct to say 
that the law does not apply to horses. The law is the same for horses as 
for other goods, except that the statutes of Philip and Mary and Elizabeth 
require certain formalities beyond the common law usages of markets. On 
the whole, however, Mr. Stevens's work is an instructive and useful text-book 
for students. 



The Law cf Divorce applicable to Christian* in India (The Indian Divorce 
Act, 1869). By H. A. B. Rattigan. London : Wildy & Sons. 
AUahabaa: The Pioneer Press. 1897. 8vo. xix and 460 pp. 
(1 SVnet) 

While this book is intended for the use of practitioners in India, it is of 
some interest to students of comparative legislation. 

The Indian Divorce Act (Act No. IV of 1869) contains some provisions 
which are somewhat strange to the English lawyer. For example, a 
divorce under the Act cannot, with some exceptions, be granted to a person 
who does not profess the Christian religion at the time of presenting the 
petition. The explanation is that in the case of persons professing any of 
the recognized Asiatic religions, marriage and divorce are governed (subject 
to any special legislation) by their personal law. But the author points out 
(p. 3) that a somewhat curious result follows from the form of this provision. 
A Christian marriage (as pointed out by the author at p. 3, see L. Q. B. v. 45) 
may be contracted without any religious solemnity and between persons who 
are not Christians : so that while the marriage may be perfectly valid, though 
both the parties are atheists or infidels, a person who is an atheist or infidel 
at the time of presenting a petition for divorce is not entitled to relief. 
But, as nearly thirty years have passed without any question arising on this 
point, it would not seem likely to become of much practical interest in our 
time. The incidental discussions of points of law are of much interest : see, 
for example, the Christian marriage (p. 3), domicile (p. 1 3), reside, dwell (p. 21), 
legal cruelty (p. 41), connivance (p. 74), condonation (p. 78), prohibited 
degrees (p. 135). 
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The Annual County Courts Practice, 1898. Edited by William Cecil 
Smyly, Q.C., Judge of County Courts. Two volumes. London : 
Sweet & Maxwell, Lim. ; Stevens & Sons, Lim. 1898.. 8vo. 
Vol. I, xxxiii and 998 pp. ; Vol. II, xv and 527 pp. (35*.) 

The Yearly County Court Practice, 1898. Edited by G. Prrr Lewis, 
Q.C., and C. Arnold White. London: Butterworth & Co.; 
Sbaw & Sons. 1898. 8vo. Vol. I, lxxxiii and 756 pp. ; Vol. II, 
xxiv and 550 pp. (25*.) 

Pbactitionebs have no excuse for error in the mysteries and intricacies 
of County Court Practice when two such goodly works as 'The Annual 
County Courts Practice ' and ' The Yearly County Court Practice ' compete 
for their favour. 

Each work appears to be accurate, conveniently arranged, and excellent 
in its particular way. In neither work have we looked in vain for any 
recent case bearing upon County Court Practice. 

The year 1897 was, if we except the Workmen's Compensation Act, 
barren of legislation likely to affect County Courts materially. Both works 
give the text of this Act. The ' Annual County Courts Practice ' — we think 
more conveniently — includes it in vol. I, while the * Yearly County Court 
Practice ' relegates it to vol. II. Beyond bringing the notes up to date, 
the editors of the ' Annual County Courts Practice ' appear to have found 
but few changes in their work necessary. The natural tendency to increase 
in bulk has been kept well within bounds. 

Some few alterations have been made in the arrangement of the ' Yearly 
County Court Practice/ and Book II, vol. I, which deals with the Admiralty 
jurisdiction of the County Court, has been re-written. 



Extraordinary Cases. By Henry Lauren Clinton. New York: 
Harper & Brothers. 1896. 8vo. ix and 403 pp. 

Celebrated Trials. By Henry Lauren Clinton. With Nine Portraits. 
New York and London : Harper & Brothers. 1897. 8vo. 
x and 626 pp. 

Most criminal cases show some abuormal features, and those reported in 
( Extraordinary Cases ' are no exception to the rule. Many of the cases are 
curious, if not ' extraordinary/ and their selection is probably as much due 
to the fact that they show Mr. Clinton's success in obtaining verdicts for his 
clients in apparently hopeless cases as to any unusual features in them. In 
fact the selection is limited to the author's own forensic experience. In the 
case of Mike Walsh (Extr. Cases, p. 47), indicted for libel, the Recorder 
told the jury that 'anything the counsel [Mr. Clinton] reads from a law 
book, that is law. 9 Prudent Hosier was charged with stealing watches of 
the value of (6,000 from a fellow-passenger on board the ss. Iowa (Extr. 
Cases, p. 29). Mr. Clinton, for the defence, naively pleaded that * the fact 
that he [the prisoner] was found in possession of a dark lantern and a set 
of burglar's tools was calculated to excite prejudice against his defence/ It 
would have sufficed to hang him without more ado in the thirteenth century, 
if not later. We are glad to think that it is not the practice in English 
superior courts to describe even your adversary's client as a ' whisky-drinking 
led-nosed hero' (MiUspaugh v. Adam*, p. 284). 
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About half of * Celebrated Trials ' consists of a report of the trial of 
Mrs. Cunningham for the murder of Dr. Burdell, in which Mr. Clinton 
appeared for the defence. The other cases contained in the volume range 
from a suit for malicious prosecution to the trial of a mayor for neglect of 
official duty. 

We have also received : — 

Encyclopaedia of the Laws of England. Edited by A. Wood Kenton. 
Vols. V and VI — Employers' Liability to Interment. London : Sweet & 
Maxwell, Lim. ; Edinburgh : W. Green & Sons. La. 8vo. Vol. V, viii and 
517 pp. ; Vol. VI, viii and 522 pp. (20*. per vol. net.) — Among the more 
• important articles in Vol. V are ' Employers' Liability ' by Mr. A. H. Buegg, 
Q.C. ; ' Evidence ' by Mr. J. G. Pease; ' Excise' by the late Mr. E. N. Alpe 
and Mr. W. W. Mackenzie ; * Execution ' by Mr. C. Barney and Mr. F. A. 
Stringer ; c Executors and Administrators ' (a substantial and well-arranged 
article of 37 pages) by Mr. C. W. Greenwood ; ' Fraud ' by Mr. D. M. 
Kerly; 'The Statute of Frauds' by Sir William Anson; 'Extradition/ 
' Foreign Enlistment,' and ' Foreign Jurisdiction ' by Mr. T. Barclay. The 
tables of Treaties and of Orders in Council in the articles on ' Extradition' 
and ' Foreign Jurisdiction,' not being readily accessible elsewhere, are likely 
to be specially useful. In the article on ' Foreign Enlistment ' the Jameson 
case is dismissed with a bare forward reference to * Raid,' probably for the 
same kind of reasons that moved the editor of a Biblical dictionary to set 
down a. v. Deluge ' see Flood' and, when he came to Flood) ' see Noah? In 
Vol. VI, Mr. G. G. Phillimore writes on 'Freight'; Mr. W. F. Craies on 
'Gaming' and ' Gaming House ' and ' Indictment '; Mr. W. Blake Odgers on 
'Highways'; Sir William Anson on 'House of Commons' and Mr. L. O. Pike 
on 'House of Lords'; Mr. C. M. Lush and Mr. W. H. Griffith on 'Husband 
and Wife'; Mr. E, L. de Hart on 'Infants'; and Mr. T. E. Holland and 
Mr. Craies on ' Inferior Courts, 4 including Local Courts of Criminal Juris- 
diction, Local Civil Courts of Record, University and Manorial Courts. 

Conveyancing and Settled Land Acts, and some other recent Acts affecting 
Conveyancing, with commentaries. By H. J. Hood and H. W. Challis. 
Fifth Edition. By H. W. Challis, assisted by J. I. Stirling. London : 
Stevens & Sons, Lim.; Reeves & Turner. 1898. 8vo. xlviii and 558 pp. 
(18*.) — This edition has been prepared by Mr. Challis with the assistance of 
Mr. Stirling, as Mr. Hood's official duties have fully occupied him. The 
cases have been brought down to the end of January, 1898. We were 
almost afraid that a book replete with learning would not have found many 
purchasers, but we are agreeably surprised to find that we were mistaken, as 
the preceding edition was only published in 1896. This edition maintains 
the high standard of learning and accuracy by which the former editions 
were distinguished. So far as we have been able to ascertain no reported 
case has been omitted. Re Tibbits' Settled Estates, '97, 2 Ch. 149, is 
discussed in the preface and at p. 316 : the author's opinion that this case 
will be found very inconvenient in practice is borne out by our own 
experience. We may perhaps add that the index is very complete, a merit 
shared by but few treatises on law. 

Hayes and Jarman's Concise Forms of Wills. Eleventh Edition. By 
J. B. Matthews. London: Sweet & Maxwell, Lim. 1898. 8vo. lxvi and 
575 PP* ( 2I *») — ' Hayes and Jarman' in its present form appears to be 
all that a small book of Precedents ought to be. This edition has been 
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brought well up to date ; the Precedents have been revised and new notes 
added ; and by the omission of obsolete matter the bulk of the book is still 
further condensed. The notes are now placed at the end of the Precedents 
to which they refer. We Btill think that the inclusion of a form of a will 
disposing of both English and foreign property would have been an improve- 
ment. It is by no means uncommon for English testators to have to deal 
with Scottish heritable estate, or for English trustees to have a good deal of 
trouble with it. 

The Judicial Trustees Act, 1896, with notes on the practice cases in 
Scotland on the Judicial Factors Acts. By Gerald John Wheeler. 
London: Butterworth & Co. 8vo. xxiv and 196 pp. (10*.)— The judicial 
factor, as Mr. Wheeler tells us, is and has long been a familiar figure in 
Scotland, and now that he is about to invade England like so many of 
his countrymen, we heartily welcome a book like this to introduce the 
visitor. In truth the Judicial Trustees Act, 1896, is a very notable 
departure in the history of trusts, a departure full of significance and likely 
to revolutionize our whole trust system : and not too soon. The present 
system has really become intolerable. It casts upon trustees an immense 
amount of work and responsibility : it allows the rigour of the game to be 
enforced against them at the point of a writ, while in ninety-nine cases of 
a hundred it accords them not a farthing of remuneration, and creates no 
spark of gratitude in the breasts of cestuis que trust. The new Act gives 
security to beneficiaries and permits — and evidently contemplates — a reason- 
able remuneration being paid to the trustees. On this and other points 
full information and discussion is furnished in Mr. Wheeler's useful book. 
Nothing better could be desired on the subject. 

The Judicial Trustees' Guide. By T. A. Romeb. London: Sweet & 
Maxwell, Lim. 1898. 8vo. xiii and 188 pp. (80.) — Master Romer hopes that 
this little book will be useful both to lawyers and to laymen. We think it 
will. The subject appeals to a wider circle of readers than do most legal text- 
books. If every one has not had the good fortune to be a beneficiary, few 
have escaped the infliction of being a trustee. The Judicial Trustees Act, 
1896, and the Rules of 1897 are annotated; there is an exhaustive list of 
trustees' investments ; and an Appendix contains Forms of Procedure and 
of Judicial Trustees' accounts. Master Romer reminds us that the Judicial 
Trustee, when appointed, still retains the character of an ordinary trustee, 
fortified with the special* protection afforded by the Judicial Trustees Act 
and Rules. 

The Law relating to Unconscionable Bargains with Money-Lenders, 
including the History of Usury to the Repeal of the Usury Laws. With 
Appendices containing a Digest of Cases, Annotated, relating to Unconscion- 
able Bargains, Statutes, and Forms for the Use of Practitioners. By Hugh 
H. L. Bellot and R. James Willis. London : Stevens & Haynes. 1897. 
8vo. 152 pp. (70. 6d.) — The publishers' advertisement states that 'the 
object of this treatise (apart from its character as a text-book) is twofold. 
First, to show how certain classes of persons, the victims of usurious 
transactions, may, under the existing law, obtain relief in the Chancery 
Division of the High Court of Justice. Secondly, to suggest how this 
relief might be augmented and extended to all persons alike having trans- 
actions with money-lenders. From the chapters entitled " The Origin and 
History of Usury," and " The Usury Laws in England," will be gathered 
what legal restraints should be avoided in any further legislation designed, 
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to prevent or diminish the evils of money-lending transactions.' English 
authorities appear to have been diligently compiled. The authors do not 
seem to be aware of the exercise of the old equitable jurisdiction by British 
Indian Courts in a series of important modern cases to which a clue will 
be found in Rajah Mokham Singh v. Rajah Rup Singh, (1893) L. R. 20 Ind. 
App. 127, or at pp. 77-79 of the Tagore Law Lectures for 1894. 

Browne and Powles Law and Practice of Divorce and Matrimonial Causes. 
Sixth Edition. By L. D. Powles. London : Sweet & Maxwell, Lim., and 
Stevens & Sons, Lim. 1897. 8vo. xxv and 746 pp. (25a.) — The fact of 
this book having attained its sixth edition shows that it has been found 
useful. The forms have been considerably added to and modernized, and 
a chapter has been added on the Summary Jurisdiction (Married Women) 
Act, 1895. Owing to the omission of certain matters which appeared in the 
fifth edition, and which appeared to the editor not to be wanted, the present 
edition is not so bulky as the last. 

A Handbook of Public International Law. By T. J. Lawbkncb. Fourth 
Edition. London : Macmillan & Co., Lim. 1898. Sm. 8vo. xvi and 171 pp. 
— This little book contains an extraordinary amount of accurate information 
in a condensed but clear style. It forms an excellent summary of the settled 
portions of public international law. There is necessarily but little dis- 
cussion of principles and of disputed rules. At the end of each chapter is a 
set of questions for the benefit of the student, together with a list of authorities 
to be consulted by those desiring further information. No authorities are 
given for the propositions in the text. The addition of a good index to the 
present edition is a welcome improvement. The book is well adapted for 
the use of naval and other students in the course of their studies, and might 
be sufficient as a handbook for the former in the performance of their duties; 
but it will not be found of much use to lawyers. 

A Manual of Common Law for Practitioners and Students. By Josiah W. 
Smith, Q.C. Eleventh Edition. By Cuthbbbt Spubling. London: 
Stevens & Sons, lim. 1898. 8vo. xxvii and 561 pp. (15*.) — This 
edition is so much rearranged and recast as to be almost a new book. 
Recent cases have been posted up, but the latest editions of text-books have 
not been used in every case. As it now stands, the arrangement is clear 
and methodical, and will increase the usefulness of the work not only for 
elementary study but as a handy book of reference. We do not much like 
the American fashion of indexing by paragraphs rather than pages, but we 
assume that it has been introduced for some practical reason. 

The Law of Meetings : being a concise statement of the law respecting 
the conduct and control of meetings in general. By George Blaokwell. 
London: Butterworth & Co. 1898. 8vo. xii and 85 pp. + index, not 
paged. (2*. 6d. net.) — This is a sound manual, and should be of good 
service to chairmen, secretaries, and conveners of meetings. We have 
noted only one omission ; it is not stated that the seconder of a motion, if 
he seconds it formally without making a speech, may speak to the motion at 
any time in the course of the debate. We believe this is not so generally 
known as it ought to be. The inclusion of collateral topics such as defama- 
tion is perhaps a risky experiment, but we have no fault to find with 
Mr. BlackwelTs law so far as it goes. 

ArchbolcFs Practice of the Court of Quarter Sessions. Fifth Edition. By 
Sib G. Shebston Bakes, Bart London : Shaw & Sons ; Butterworth & Co. 
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1898. 8vo. xlvii and 655 pp. (27*. 6d.) — Since the last edition of this 
book appeared, thirteen years ago, the Local Government Acts of 1888 and 
1 894 have been passed. Those Acts having transferred much of the business 
of Quarter Sessions to the County Councils the editor has, by the omission 
of obsolete matter, been able to materially reduce the balk of the work. 
Many parts of the book have been re- written, and the whole brought up to 
date. The book is thoroughly equipped with tables. There are tables of 
the procedure on appeal, of offences triable at Quarter Sessions and of 
allowances to witnesses ; and some forms of indictments have been added. 

The Office of Magistrate. By Hakold Wright, Stipendiary Magistrate 
for the Staffordshire Potteries. Third Edition, revised and enlarged. 
London: W. Clowes ft Sons, Lim. 1898. 8vo. x and 104 pp. (5*.) — 
In the space of ninety pages Mr. Wright tells us all about the Magistrate, 
the origin of his office, his qualifications, and his duty. The book does not 
pretend to compete with the larger handbooks of Magistrates' Practice, but 
it is full of information, concisely given, and of sound advice. Take, for 
instance, the chapter on ' Punishment/ ' The evil of punishment should be 
made to exceed the advantage of the offence ' and ' The same punishment for 
the same offence should not be inflicted on all delinquents in the same 
manner/ Advice is not the less necessary because its principles happen to 
be pretty elementary. 

Prisoners on Oath, present and future. By Sib Herbert Stephen, Bart., 
London : William Heinemann. 1898. 8vo. 64 pp. (1*. net)— This is 
a vigorous and ingenious piece of controversy on what appears, at present, 
to be a losing side. Sir Herbert Stephen weakens his case, we think* by 
refusing to take any notice of the experience obtained in other English- 
speaking countries where the criminal law is practically the same aB here. 
And if, as he contends, no question ought ever to be asked of a prisoner, 
how is a judge to assist an undefended prisoner whom he is disposed to think 
innocent, and who is too clumsy in expressing himself to tell a continuous 
story (as of late years allowed by several judges) in a way that the jury can 
understand 1 We agree with Sir Herbert Stephen that whether the prisoner 
should speak on oath or not is a matter of quite minor importance. 

The Workmen* s Compensation Act, 1897, with copious notes, and an 
appendix containing the Employers' Liability Act, 1880. By W. Addington 
Willis. Third Edition. London : Butterworth ft Co. ; Shaw ft Sons. 1898. 
8vo. 96 pp. (28. 6d. net.) — This little book has gone through three editions 
within six months. That is sufficient proof of the utility of the work. In 
this edition the text has been revised and further notes added. 

Employers 9 Liability under the Workmen's Compensation Act, 1897, and 
the Employers' Liability Act, 1880. By Arthur Robinson. London: 
Stevens ft Sons, Lim. 1898. 8vo. xii and 125 pp. (6s.)-— In addition 
to the annotated text of the Acts this book contains a useful summary of 
the law and a chapter on Common Law defences to actions brought under the 
Employers' Liability Act, 1880. 

The Trial of Lord Cochrane before Lord EUenborough. By J. B. Atlat, 
with a Preface by Commander E. D. Law, R.N., and a Portrait. London : 
Smith, Elder ft Co. 1897. 8vo. xii and 529 pp. (18*.) — Our excuse for 
not noticing this book, apparently a work of considerable research and 
ability, at any length, must be that, whatever may be necessary for the lay 
public, a vindication of Lord Ellenborough's judicial integrity must be per- 
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fectly superfluous for the profession. For the rest, far more publicity has 
been given to the matter in the general press than could result from anything 
said in these columns. 

The Law of Arbitration. By W. Outram Crewe. Second Edition, 
revised and enlarged. London : W. Clowes & Sons, Lim. 1898. 8vo. lvi 
and 185 pp. (80. 6d.) — In this edition additional forms have been inserted, 
and the book has been generally brought up to date. We have tested the 
citations and find that every important case bearing upon Arbitration 
reported during 1897 has been duly noted. 

Every Mari 8 Own Lawyer. By a Barrister. Thirty-fifth Edition. London: 
Crosby, Lockwood & Son, 1898. 8vo. xvi and 740 pp. (6*. Sd.) — The 
preface tells us that in the present edition of this book ' the text has again 
been carefully revised, and in several sections important additions made/ 
and that 'judicial decisions given during the year [including Allen v. Flood] 
Upon not a few important points have also been duly noted/ But we cannot 
find that any attempt has been made to correct the serious errors in the 
' Dictionary of Legal Terms ' pointed out in our notice of the thirty-second 
edition in L. Q. R. xi. 204. 

The Students 1 Guide to Procedure in the Queen's Bench Division and to Hie 
Law of Evidence. By John Indbrmaur and Charles Thwaites. Second 
Edition. London : Geo. Barber. 1898. 8vo. 121 pp. (5*.) — This work 
is one of a series of guides to the Bar Final, and the advertisement expresses 
the hope that it may also be of use to articled clerks. The work consists of 
a sketch of the Practice in the Queen's Bench Division and of Test Questions 
and Answers in Procedure and Evidence, with special reference to Stephen's 
Digest of the Law of Evidence. 

The Law of Railway Bonds and Mortgages vn the United States of 
America, with illustrative cases from English and Colonial Courts. By 
Edward Lyman Short. Boston : Little, Brown & Co. London : Sampson 
Low, Marston & Co., Lim. 1897. La. 8vo. lxiii and 975 pp. (36a. net.) 

Handbook on the Workmen's Compensation Act, 1897, with approved 
schemes of Compensation, statutes referred to, notes on accidents, negligence 
and misconduct, &c. By M. Roberts Jones. . Fifth Edition, revised and 
enlarged. Cardiff : Western Mail, Lim. ; London : 82 Fleet Street. 1898. 
8vo. 82 pp. (2*. 6d) 

The Rating of Mines and Quarries, being a short practical treatise on the 
Law of Bating generally and in its special application to Mines, Iron Works 
and Quarries. By Archibald Brown. London : Butterworth & Co. 1898. 
8vo. xiv and 62 pp. (59.) 

PoweUs Principles and Practice of the Law of Evidence. Seventh Edition. 
By John Cutler, Q.C., and Charles F. Cagney. London : Butterworth 
& Co. 1898. 8vo. lv and 660 pp. (20*.) — Review will follow. 

Law and Politics in the Middle Ages, with a Synoptic Table of Sources. 
By Edward Jenks. London: John Murray. 1898. 8vo. xiii and 352 pp. 
(i2».) — Review will follow. 

Bowstead on the Law of Agency. By W. Bowbtead. Second Edition. 
London : Sweet & Maxwell, Lim. 8vo. lii and 507 pp. — Review will follow. 
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The Law of War. By J. S. Risley. London : A. D. Innes ft Co. 1897* 
8vo. vii and 307 pp. (128.) — Review will follow. 

The Law of Evidence. By Sidney L. Phipson. Second Edition. London : 
Stevens & Haynes. 1898. 8vo. xcvii and 637 pp. — Review will follow. 

A Treatise on the Criminal Law as now administered in the United States* 
By Emlin MoClain. Two Vols. Chicago: CaUaghan ft Co. 1897. La. 8vo. 
Vol. I, xxxiv and 728 pp. ; Vol. II, rv and 785 pp. ($12.06 net.) 

The Law of Mines and Mining in the United States. By D. M. Babbihgbb 
and J. S. Adams. Boston : Little, Brown ft Co. ; London : Sampson Low, 
Marston ft Co., Lim. 1897. La. 8vo. cxxv and 878 pp. (40* net.) 

The Real Representative Law, 1897, being Part I of the Land Transfer 
Act, 1897, and a discussion on administration thereunder. By Amherst D. 
Tyssen. London: "W. Clowes ft Sons, Lim. 1898. 8vo. xv and 13a pp. 

Precedents of General Requisitions in Title. By Hebbbbt A. Dickers. 
Second Edition. London : Stevens ft Sons, Lim. 1898. 8vo. xii and 
84 pp. (5*) 

London LL Jf. Examination Papers, 1 886-1 898. (The University Tutorial 
Series.) London : W. B. Clive. 8vo. 144 pp. (d^6d.) 

Outlines of the Law of Torts. By Richabd RnrawoOD. Third Edition. 
London : Stevens ft Haynes. 1698. 8vo. zlv and 289 pp. 



The Editor cannot undertake the return or safe custody of MSS 
sent to him without previous communication. 
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JUST three months ago the profession underwent a heavy loss by 
the death of Mr. H. W. Challis, one of the last of the conveyancers 
of the old school, and worthy to stand with the best of them in the 
profound and subtle learning of their special branch. Mr. Challis 
began his studies for the Bar comparatively late in life ; he was born 
(according to Foster's ' Men at the Bar ') in 1841, took his B.A. degree 
at Oxford in 1864, and was called only in 1876. 4 His professional 
reputation was therefore made with extraordinary rapidity. But 
for his temporary conversion to the Church of Home he would no 
doubt have taken a Fellowship at Merton, where he was a Post- 
master, and perhaps have become an emender of classical texts 
instead of a follower of Fearne and Preston. As it was, he was 
a disciple and ally of Cardinal Newman for some years, and taught 
Moral Philosophy at Edgbaston, little suspecting the more delicate 
intellectual bond that was to link him afterwards with the Catholic 
pure conveyancers of the last century. It was presumably this 
episode in his life that gave Mr. Challis a certain old-world and 
clerical manner, worn by him with a quite individual grace, 
and puzzling to the friends of his later days who did not know 
his history. We cannot undertake here to give an account of his 
work : but it cannot be too often repeated that Challis on Real 
Property is, and long will be, indispensable to the student who 
wants really to master the law. To such an one it may be said, 
after Quintilian's well-known pattern, ' When you take delight in 
Challis, you may know that you are on the way to be a real property 
lawyer.' Mr. ChaJlis's friends were well aware, and those who 
read his excursuses with due care may discover, that there was 
a considerable reserve of humour behind his learning. F. P. 

VOL. XIV. R 
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The incidental questions arising out of Allen v. Flood, '98, A. C. 1, 
67 L. J. Q. B. 1 1 9, may long continue to furnish matter for discussion 
on both sides of the Atlantic. With regard to a humble attempt of 
my own to contribute some Buch matter on one point, it may be con- 
venient to state here that I did not intend to propound any new theory 
of malicious prosecution as being of my invention, or as being correct, 
but only to see whether any coherent and arguable doctrine could 
be framed out of the scattered dicta of Lord Watson, Lord Herschell, 
and Lord Davey ; though I do confess my opinion that anything on 
which those three learned persons are found substantially to agree 
is much more likely to be right than not. F. P. 



The New Zealand Loan Co. v. Morrison, '98, A. C. 349, 67 L. J. P. C. 
10, decides that the Joint Stock Companies Arrangement Act, 1870, 
does not apply to the Colonies, and that accordingly a scheme of 
arrangement sanctioned by an English Court cannot in a Victorian 
Court be pleaded as a defence to an action by a non-assenting 
Victorian creditor for the full amount of his claim. 

A reader who wishes to understand the full importance of this 
case should place side by side with it Ellis v. M° Henry, 1871, L. R. 
6 C. P. 338, and remember that the judgment of the Common Pleas 
has been accepted as of unquestioned authority during the last 
twenty-seven years. 

Such a comparison of the two cases leads to some noteworthy 
results. 

1. There exists a marked and an illogical distinction between the 
effect of a discharge under an English Bankruptcy Act and the 
effect of what is equivalent to a discharge under the Joint Stock 
Companies Acts ; a discharge of the first kind is operative through- 
out the whole of the British Empire, a discharge of the second kind 
is operative only in the United Kingdom and perhaps only in 
England. 

2. It is almost apparent that the Privy Council do not really 
approve of the principles supposed to be established by Ellis v. 
M'Henry, and should a case resembling Ellis v. iPHenry ever come 
before the House of Lords, the House may be called upon to decide 
whether the doctrine maintained by the Privy Council is or is not 
to be preferred to the doctrine upheld by the Court of Common 
Pleas. 

3. Though the judgment in The New Zealand Loan Co. x. 
Morrison may be technically reconciled with the judgment in 
Ellis v. M e Henry by insisting upon differences between the language 
of the Bankruptcy Acts and the language of the Joint Stock Com- 
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panies Acts, it is manifest that the essential disagreement between 
the Court of Common Pleas and the Privy Council is due to a 
change of sentiment which influences judicial no less than parlia- 
mentary legislation. In 1871 an English Court felt no difficulty in 
holding that the wide terms of an Imperial Act extended the statute 
to the Colonies. In 1898 English judges are nervously afraid of 
trenching on the real independence of England's self-governing 
Colonial dependencies, and will not hold that any Act of the 
Imperial Parliament is intended to extend to the whole of the 
British Empire unless they are absolutely constrained to do so by 
language of which the meaning is unmistakable. The condition of 
opinion which has led to the judgment in The New Zealand Loan Co. 
v. Mormon accounts for the judgment of the House of Lords in 
Colquhoun v. Brooks, 1889, 14 App. Cas. 493. A lawyer must take 
both these cases into account when called upon to consider how far 
our Courts will give extraterritorial operation to Imperial statutes, 
and politicians who exaggerate the tendencies towards Imperial 
unity would do well to note that our judges at any rate are aware 
of tendencies which, whether we like them or not, make not for 
union, but for separation. 



The decision of the Court of Appeal in Manner* v. Pearson, '98, 
1 Ch. 581, 67 L. J. Ch. 304, might seem inevitable were it not that 
there was a dissenting judgment. An action for an account under 
a continuing contract is not an action for a series of obligations 
arising on every instalment of the contract, nor for any certain sum 
whatever. It admits the account to be open, and nothing is due till 
the amount of the balance is finally ascertained. Consequently no 
question which assumes the existence of a definite debt — such as, 
here, a question of turning payments expressed in foreign currency 
into English currency — can arise before the account is taken, or be 
referred to an earlier date than the date down to which it is taken. 
Vaughan Williams L.J.'s dissenting judgment treats the difference 
between an action for an account and a series of actions for sums 
growing due under a continuing contract as a difference merely 
in form ; which, with great submission, it is not. 



Coghlan v. Cumberland, '98, 1 Ch. 704, C. A., shows that the dis- 
tinction between a judge's and a jury's findings of fact when they 
come before a higher Court — a distinction founded on the different 
histories of Chancery and Common Law procedure— has not been 
abrogated by the Judicature Acts or any practice under them. A 
new trial is granted against the verdict of a jury (as several recent 

R 2 
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decisions have laid down and confirmed the rule) only when the 
Court is satisfied that the verdict was such as could not have been 
arrived at by reasonable men upon the evidence in fact, and with 
due regard to the directions of the judge in law. But an appeal 
from a judge alone is a rehearing, and the duty of the Court is to 
rehear, form its own opinion, 'not disregarding the judgment 
appealed from, but carefully weighing and considering it/ and act 
upon that opinion, when formed, in matters of fact as well as of 
law. In brief, the Court of Appeal cannot touch the verdict of a 
jury without censuring it, but may differ respectfully from the 
findings of a judge. 



Every volunteer, and indeed every Englishman, will thank the 
Court of Appeal for their judgment in Marks v. Frogley, '98, 1 Q. B. 
888. It will go a great way towards making the discipline of 
a volunteer corps whilst in camp a reality. The Court have 
decided, first, that a volunteer is subject to military discipline 
as long as his corps is in fact under military training with regulars, 
and further, what is perhaps of even more importance, that under 
sect. 158 of the Army Act, 1881, a person who is charged with an 
offence under the Act can be kept in military custody even after 
he and the corps to which he belongs have ceased to be subject to 
military law. The net result of the case is that soldiers who in 
obedienoe to the command of their superior officer, and without 
the use of any unreasonable violence, convey a comrade charged 
with an offence to prison, run no risk of having to pay damages 
for acts which are after all the discharge of a duty. 



The judgment of the Court in Marks v. Frogley turns technically 
upon the interpretation of certain sections in the Army Act, 1881, 
to which the attention of the Divisional Court whose judgment is 
reversed was not sufficiently called ; but the tone of the judgments 
delivered by the Court of Appeal gives them an importance beyond 
the mere interpretation of a particular enactment. 

The Court, in the first place, clearly agree with the judgments in 
Keighly v. Sell, 4 F. & F. 763, and Dawkins v. Lord Rokeby, 4 F. & F. 
806, and are almost certainly prepared to support the just doctrine^ 
that a soldier who does an act, not on the face of it illegal, in 
obedience to the command of a superior officer, has not himself 
committed either a wrong or a crime, even if the order turn out to 
lack legal justification. 

The Court, in the next place, pass a thoroughly deserved censure 
on the excessive damages given by the jury in an action against 
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soldiers, who even if they had ignorantly committed a technical 
breach of the law, were carrying out what they rightly believed 
to be their military duty and did nothing unreasonable in the 
execution thereof. It is well that such damages should be described 
in plain terms as ' excessive ' and ' monstrous.' That the Courts 
should treat soldiers with absolute fairness is as essential as that 
soldiers, whatever their rank, should show absolute respect for the 
judgments of the Civil Courts. The natural justice of juries is 
often too apt to resemble that of ' My Aunt's case,' where a legendary 
County Court judge, being informed that the defendant could not 
pay, but had an aunt who could, gave judgment against the aunt. 



A is a builder who enters into a contract with X to erect a 
building on X's land for a lump sum. After A has done part of 
the work he abandons the contract and refuses to go on with the 
work. X completes the building at his own expense. A brings an 
action against X for the price of the work done. It is held by the 
Court of Appeal that the action is not maintainable. These are 
the facts and the result of Sumpter v. Hedges, '98, 1 Q. B. 673, 67 
L. J. Q. B. 545, C. A. A layman is likely enough to think that the 
decision is unfair for that X got some benefit from A'& work and 
yet did not pay for it. 

Yet it is clear that the judgment of the Court of Appeal is right 
whether you consider it in the light of authority, of logic, or of 
fairness. 

The authorities, such as Cutter v. Powell, 1795, 6 T. R. 320, 3 R. R. 
185, and Munro v. Butt, 1858, 8 E. & B. 738, are decisive. 

The logical answer is complete. A cannot claim payment on the 
score of his original contract for the simple reason that he never 
performed it. He cannot claim payment on the score of any sub- 
sequent and tacit contract to pay for the worth of the work done, 
and this for the conclusive reason that there is nothing in the con- 
duct of X from which the existence of such a contract can be 
implied or inferred. But if this be so there is no contract whatever 
under which A can claim payment from X or, in other words, A 
cannot insist upon the performance of a promise by X which it is 
admitted X never made. 

The decision is as fair as it is logical. The ground on which 
X is in any case of contract bound to pay A for his work is 
not that X has received benefit from A's labours, but that X has 
promised to pay A for his work. This principle is elementary but 
fundamental ; if it were not strictly observed a .man would con- 
stantly find himself involved in obligations which he had never 
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intended to undertake. But the essential feature of the case under 
consideration is that X had not promised to pay A for his work. 
The result is that A had no moral claim to be paid. 



Montgomery v.Liebenthal, '98, 1 Q. B. 487, 67 L. J. Q. B. 313, C. A., 
determines that an agreement between X who is domiciled and 
ordinarily resident in Scotland with A, that a writ for breach of 
contract may be served by A on X by leaving it with an agent in 
England appointed by X to accept service, is valid, and that service 
upon the agent is good service upon X. The judgment of the Court 
of Appeal follows Thar sis Sulphur Co. v. Societe hidustrielle des MStanx 
(1889), 58 L. J. Q. B. 435, 60 L. T. 924, and will approve itself to 
most lawyers, but it must be observed that the principle established 
by the two cases may result in a great extension of what is really 
the extraterritorial jurisdiction of the Court. There is as far as we 
see nothing to prevent every English merchant when contracting 
with a foreigner from inserting in the agreement between them 
a provision binding the foreigner to accept service through an agent 
residing in England. But should such an arrangement become 
common, our Courts may constantly be required to adjudicate upon 
contracts made abroad with foreigners who are neither domiciled 
nor ordinarily resident in England. 



Spooner v. Browning, '98, 1 Q. B. 528, 67 L. J. Q. B. 339, C. A., is 
a case which deals rather with the inference to be drawn from a given 
state of facts, than with the rule of law applicable to the facts. P, 
a stockbroker, has allowed A, a clerk in his employment, to collect 
orders for the purchase of shares for P upon commission, and T, 
a third party, has on three occasions given orders to A which P has 
duly executed. The point to be decided is whether P has not so 
held out A as his agent authorized to enter at any rate with T into 
contracts for him, that when T gives a fourth order which A takes 
in the ordinary way, but does not transmit to P, T has a right to 
assume that P has undertaken to execute the order. The majority 
of the Court of Appeal (A. L. Smith L.J. and Chitty L.J.) have held 
that P did not hold out A to I 7 as P's agent, and therefore never 
entered into any contract with P for the purchase of shares. From 
this judgment Collins L.J. has dissented. It were rash to pronounce 
a decided opinion where judges so eminent disagree, but Bome regret 
may be felt that the view of Collins L.J. has not prevailed. The 
course of business in modern days rests upon the strict enforcement 
of the principle that a trader is bound by the action of any man whom 
he gives third persons fair reason to suppose to be acting as his agent. 
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Ninety-nine persons out of a hundred would under the facts set 
forth in Spooner v. Browning, have presumed that A was authorized 
to act for P, and as this presumption was caused by the conduct 
of P it would seem that P did hold out A as hiB agent. 



Presumptions are useful where direct evidence is not forthcoming. 
They have probability in their favour in this sense, that they 
represent what generally does happen or what people generally do 
mean ; but if it is possible to ascertain what the parties in a given 
transaction did really mean, it is preferable to guessing : witness 
Paget v. Paget, '98, 1 Ch. 470, 67 L. J. Ch. a66, C. A. Thus it was 
all very well in the old days, when husband and wife were one and 
the husband was * that one, 1 to presume that a wife acted up to her 
marriage vow, and that when her husband wanted money to pay 
his gambling debts or to keep up his social position, the docile and 
dutiful wife cheerfully acquiesced in the sacrifice of her fortune ; 
and as a corollary from this presumption Equity might very well 
say to the husband, ' You have taken advantage of your marital 
influence and authority, and you must indemnify your wife for 
what she has had to spend in helping you. 9 But matrimonial 
relations have in these days suffered a change into something sad 
and strange: the wifely docility — the beautiful Griselda-like 
patience and fidelity — is not always forthcoming when wanted. 
Hence it is better to know whether in fact the wife claiming 
indemnity was, when she raised the money, ' puppet to a husband's 
wish/ or acting as much for herself and in her own interests as her 
husband's. Li Paget v. Paget this latter was clearly what happened. 
Husband and wife were both like Mrs. Boffin, ' high-fliers at fashion,' 
and resolved at all hazards of broken fortunes to achieve their 
ambition. Then came separation, and separation is a very re- 
fracting medium through which to view past conduct. 



In dealing with cases of trade name it is very necessary to 
reckon with the advertising enterprise of to-day. A trade name, 
whether it is one descriptive of beauty soap or British beer, of the 
dainty cigarette or prize baby food, has now an illimitable field of 
operations, and its potentiality for mischief as well as profit is pro- 
portionately increased. This reflection is suggested by Manchester 
Brewery Co. v. North Chester and Manchester Brewery Co., '98, 1 Ch. 
539, 67 L. J. Ch. 351, C.A., where a company having bought the 
business of the North Chester Brewery Co; tacked on to their title 
the words ' and Manchester Brewery Co./ and registered the name as 
that of a new company. Had there been no Manchester Brewery Co. 
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of course no harm would have been done, but inasmuch as there 
already was — though the promoters of the new company were 
strangely unaware of the fact — the overlooked company naturally 
objected, and, as the Court of Appeal held, justly objected, to the 
assumption. People in the trade — at all events the customers of 
a company like the Manchester Brewery Co. — may know the truth, 
but the public at large — the great gullible public — does not. How 
should they ? The impression created in such a case would certainly 
be that there had been an amalgamation, or rather that the North 
Chester Brewery Co. had taken over the business of the other 
company. This kind of infringement is inexcusable. ' The world 
is wide/ as Bowen L. J. once said, ' and there are many names.' 
The adoption of a name that bears even a semblance of similarity 
to another for a similar business can but suggest one inference, and 
that a discreditable one. 



To be a lunatic is a bad enough affliction, but to be a pauper as 
well is a multiplication of woes which only a Greek tragic chorus 
could do justice to. Impressed with this, the Court which presides 
over the fortunes of lunatics, in its pitying paternal jurisdiction, 
will not allow the creditors of a lunatic to strip him of all means of 
maintenance. With us, as with that ' strict Court of Venice,' there 
are limits to the rights of creditors. They must wait for the 
lunatic's death, or, if his capital is needed to keep him, must be put 
off even to the Qreek kalends. But this benevolent rule in favour 
of the indigent lunatic is — it is instructive to note {In re Clarke, '98, 
1 Ch. 336, 67 L. J. Ch. 334, C. A.) — merely a rule of administration. 
The Court has its hand on the property of the lunatic and may deal 
with it charitably — looking, that is, first of all to the comfort of the 
lunatic. It would be quite another thing for the Court, before it 
has seisin of the lunatic's property, to interfere, as it was asked to 
do in In re Clarke, with the common law rights of creditors. An 
execution creditor who has seized is in the position of a secured 
creditor, and the Court has no right to take from him the advantage 
he has gained by his superior diligence. Lunacy is not like 
administration of the estate of a bankrupt or deceased insolvent. 
The Court in Lunacy has no power to compel a creditor to come 
in and prove his debt by restraining him from issuing execution, 
if he can do so without interfering with the officers of the Court. 



It would be interesting to know, if any statistician could tell 
us, what is the effect of the austerity of the law in respect of gaming 
and wagering contracts. Do they wither or do they thrive under 
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the frown of the law? Thrive probably, for the only effect of the 
law's Precognition is to convert a debt from being no debt into 
a security of a higher order than a debt, that is to say a debt of 
honour. On the other hand, when the estate of an outside broker 
like Cronmire falls into the hands of a trustee in bankruptcy 
{In re Cronmire Expte Wand, 78 L. T. 483) the debt of honour 
sinks to the level of a mere legal obligation, that is no obliga- 
tion at all. There is — or was — a rule of etiquette in Japan by 
which when a gentleman was insulted he might rip himself up, 
and his insulter was then bound by all the rules of good breeding 
to do the same. A British sailor put an affront on a Japanese. 
The Japanese punctiliously ripped himself up. The sailor looked 
on with curiosity, interested but with no intention of doing 
likewise. A trustee in bankruptcy is in much the position of 
the British sailor. He is bound, as James L.J. said, to be as 
honest as other people, but he enjoys immunity from that code of 
honour which rules the turf, the gambling house, and the bucket 
shop — he is bound indeed to ignore it This puts him in a very 
favourable position. He keeps the winnings of the debtor's clients 
and repudiates liability for losses. In respect of ' cover ' the case 
is different. i Cover ' is a word which has got into bad company 
and lives among a sporting and speculative set, but in itself it is 
innocent enough — nothing worse than security against a possible 
future fall in stocks or shares. Till the gambling has begun there 
is no taint attaching to the cover. If the gamble never comes off 
there is no reason why the depositor should not have it back again: 
so think a tolerant Court of Appeal. 



Are persons guilty of malicious damage to property under the 
Malicious Damage Act, 1861 (34 & 25 Vict. c. 97), s. 51, if they 
pull down a building in defence of an alleged claim of right on the 
part of the public to the use of a given piece of land ? 

This is in substance the question raised before the Court for 
Crown Cases Reserved in The Queen v. Clemens, '98, 1 Q. B. 556, 67 
L.J. Q.B. 482. 

The answer given by the Court appears to be that the two 
questions to be considered by a jury are, first, did the defendants 
who admittedly pulled down the building act in the exercise of 
a supposed right? secondly, did the defendants do no more damage 
than they might reasonably suppose to be necessary for the assertion 
or the protection of the alleged right? If both these questions are 
answered in favour of the defendants they are not guilty of doing 
malicious damage within the meaning of the statute. 
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This answer conforms to good sense. To some people, however, 
it may occur that the time for the forcible assertion of rights by 
the extra-legal efforts of individuals has gone by. In a perfectly 
civilized state of society questions of legal right ought to be deter- 
mined solely by the Law Courts, and the judgment of the Courts 
be enforced by the officers of the law. Curiously enough, the law 
of the thirteenth century was much stronger against self-help, even 
without violence, than our modern decisions. 



What is a c place ' ? This would appear to be a logical, we might 
almost say a metaphysical, question of considerable difficulty, yet 
it is an inquiry to which, in some way or other, our judges must 
find an answer. A -gentleman whose habit it is to bet under a 
particular archway has raised the point that the archway was 
not a 'place' within the Betting Act, 1853 (16 & 17 Vict. c. 119), 
ss. 1, 3. The Court for Crown Cases Reserved has determined 
that the archway was a ' place/ and that in consequence John 
Humphrey, the gentleman given to bet, was rightly convicted of 
the offence of using a place for the purpose of betting. Who shall 
venture to say that the judges who decided this point were wrong ? 
A curious set of inquiries, however, suggest themselves. Is it 
possible for any man to make bets anywhere without making use 
of a 'place' for the purpose? But is it then the intention of 
Parliament to prohibit all betting ? Is there not, lastly, something 
rather curious in the condition of the law as to the making of bets ? 
The line of cases, of which The Queen v. Humphrey, '98, 1 Q. B. 875, 
67 L. J. Q. B. 534, is the last, raise an uncomfortable suspicion 
that a poor man or an ordinary bookmaker can hardly make a bet 
at all without violating the law, because he must necessarily use 
some place for the purpose, but that by some process which it is 
difficult to understand, wealthy persons who have bets, say on the 
Derby, can somehow risk a good deal of money without using any 
' place ' within the meaning of the Betting Acts. Is a club a ' place ' ? 
It is a good enough locus in the mathematical sense, for any member 
known to be in the club-house can be found. But the judges have 
virtually declared that the Legislature has set them a hopeless 
puzzle. 

The philanthropists who some sixty years ago and more set 
going the factory legislation would be surprised, and perhaps 
alarmed, at the issue of their labours. Lord Shaftesbury and most 
of his followers acted from motives of simple humanity : their one 
predominant desire was to protect from gross cruelty children who 
were incapable of protecting themselves. But any thoughtful 
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man who even glances at our law reports will see that laws 
devised simply for the protection of the helpless have already 
developed into a system for the State regulation of industry. 
Bead together, for example, Sckwerzerhof v. Wiltins, '98, 1 Q. B. 640, 
67 L. J. Q. B. 476, Blenkinsop v. Ogden, '98, 1 Q. B. 783, 67 L. J. Q. B. 
537, and Prior v. Slaithwaite Spinning Co., '98, 1 Q. B. 881. They 
all illustrate the working of the factory laws, and are all reported 
within one quarter of the year ; they all prove that the liability of 
an employer for the mode in which he conducts his business and 
for damage which in any way results to his work-people therefrom 
has been immensely increased, and is liable to indefinite extension. 
If, for example, a person is injured by a manufacturer's neglect to 
fence in his machinery, the employer's liability to a fine is not got 
rid of by the fact that the damage was proximately caused by the 
contributory negligence of the sufferer. A young person for his 
own amusement and contrary to orders oils part of the machinery 
of a mill during the time allowed for meals ; the millowner is 
liable for employing the youth during prohibited hours and thereby 
incurs a fine. We do not for a moment assert that the decisions 
of the Court in these and similar cases are wrong ; we have no 
intention of questioning the expediency of our factory legislation. 
All that we wish to note is that it is a branch of law which has 
developed with extraordinary rapidity and to an extent and in 
directions not foreseen by the philanthropists of the last generation. 
The one certain conclusion which an examination into our industrial 
legislation establishes is that when once the State intervenes in 
the management of trade there arises an impossibility of putting 
limits to the State's intervention. 



The Ktaraskioma case has naturally had the effect of rendering 
holders of shares issued as fully paid under a registered contract 
uneasy as to their position. The principle of that decision was 
a perfectly sound one : that to satisfy the cash-payment section — 
8. 25— of the Companies Act, 1867, the consideration for the issue 
of the shares must appear on the face of the contract, so that 
members of the company and persons dealing with it may know 
precisely what equivalent for cash the company has got in return 
for the shares it has issued as fully paid up. They may not be able 
to gauge precisely the value of what is set out as the consideration, 
but they can form a pretty shrewd judgment whether it is sub- 
stantial, or something illusory like services, or goodwill, or commis- 
sion. If they are met by an agreement which merely recites a previous 
agreement and refers to property specified in the schedule to such 
previous agreement, this sort of disclosure discloses nothing. It must 
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be a very pertinacious shareholder who will follow up such a trail. 
Many of the contracts registered have, however, been of this kind, 
not from want of bona fides but for want of an authoritative ruling 
on the meaning of the section. Now the ruling has come, and the 
persons whose titles are shaken by it — who may have to pay for 
their shares over again — have only one course open to them, and 
that is the course taken in In re Maynard* Limited, '98, 1 Ch. 515, 
67 L. J. Ch. 186, to get the Court to rectify the register under s. 35 
of the Companies Act, 1862, by striking out the shareholders' names, 
and then to register a fresh contract with no flaw in it ; but to do 
this, the company must be going and solvent. If creditors' rights 
have intervened, it is too late. Section 25 of the Act of 1867 is 
certainly a dangerous sunken rock. ( Repeal it ' is the cry of some, 
but to do this would only be to play the game of the unprincipled 
promoter. 

The love of fair play is a British characteristic, and it shows itself 
in our law no less than in our politics and our sports. In France 
when a man is charged the object is to get a conviction in the interests 
of the public ; with us it is to give a fair trial. We prefer ten 
guilty men to escape to one innocent man being convicted. In 
civil matters it is the same. Forfeiture, for example, is felt to be 
unfair. Common law leans against it ; equity relieves. Re-entry 
by a landlord for non-repair is an instance in which the penalty 
is out of all proportion to the injury. The non-repair may have 
been due to oversight, accident, or ignorance; so the law in s. 14 
of the Conveyancing Act has qualified the lessor's right by requiring 
notice, and here again the same spirit of fairness is observable. It 
is not any notice, but notice specifying the particular defects, so 
that the tenant may know what he is required to do. In Fletcher 
v. Noke*, '97, 1 Ch. 271, 66 L. J. Ch. 177, the notice related to half 
a dozen houses without indicating in what respect default had 
been made, and North J. held the notice bad. Eekewich J. in In re 
Serle, Gregory v. Serle, '98, 1 Ch. 652, 6^ L. J. Ch. 344, carries the 
thing still further. Want of particularity in one part of a composite 
notice will invalidate the whole; and not without reason. The 
tenant may say to himself, If I whitewash this part of the premises 
I may still have my lease forfeited for something I ought to have 
done elsewhere in painting or repairing, but which was never 
clearly pointed out to me. 



A learned correspondent writes : — 

What will posterity say, we wonder, to our system of land pur- 
chase, with its retrospective investigation of title for sixty, or in its 
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mitigated form forty, years ? — the whole history of an estate — mort- 
gages, settlements, wills, leases, sales, appointments, covenants for 
production of deeds ransacked on every fresh dealing. Well might 
James L. J. say, apropos of ' new-fangled ' requisitions, that the 
expense and delay in the investigation of titles was almost a 
disgrace to the law of the country ; but custom reconciles to any- 
thing, and destroys all power of self-criticism. The system would 
long ago have become intolerable but for the common condition 
entitling a vendor, when pressed by vexatious or unreasonable 
requisitions, to cut the negotiations short and say, i Very well ! if 
you persist in pressing this objection I terminate the bargain.' 
Beighton and Harris' Contract, '98, 1 Ch. 458, 67 L. J. Ch. 240, C. A., 
will be a salutary warning in this respect to exacting purchasers. 
Without venturing to speak disrespectfully of the legal estate, it 
must be admitted that conveyancers and the devotees of the 
mysteries of equity cherish an almost morbid sentiment on the 
subject. In the above case the purchaser's solicitor had this in an 
acute form, and insisted on the legal estate being got in, though it 
was outstanding in so harmless a person as the Official Receiver. 
What does such a requisition mean ? An application to the Court, 
more costs, delay. No wonder the vendor turned to bay. The 
purchaser tried to minimize the effect of the clause, by contending 
that the words * any other matter or thing relating to or incidental 
to the sale ' did not cover a ' conveyance ' ; but it was an argument 
of despair, and the net result to the purchaser was that thanks to 
the too officious sedulity of his advisers he lost his bargain, and in 
lieu of it was presented with a long bill of costs. 



French, Italian, and German tribunals called upon to apply, and 
eminent continental professors, such as Lain^, Buz^ati, and Bar, 
called upon to formulate the rules of private international law are 
at this moment deeply concerned with the question of the Renvoi or, 
as the Germans with additional precision have it, Lie Riici-und- 
Weiterverweisung. Yet an English specialist versed in the problems 
raised by the conflict of laws may well have never heard the name 
of the Renvoi. 

The principle of the Renvoi is (to put the matter as shortly as may 
be) that when the Courts of one country, e. g. England, determine 
that a given matter, e. g. the validity of a will made by T y an 
Englishman and British subject domiciled in France, is to be decided 
in accordance with the law of France, they include in the term law 
of France the French rules as to the choice of law, and if, as indeed 
is the case, French law thus understood lays down that the validity 
of Ta will depends upon the law of his nationality, i. e. in this case 
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the territorial law of England, then the English Courts will treat 
the case as sent back {Renvoi) or remitted to English law for its 
decision, and determine the validity of Tb will in accordance with 
the ordinary territorial law of England. This is the Renvoi in its 
simplest form. But the case may be more complicated. An Italian 
subject, leaving moveable property in England, dies domiciled in 
France. The English Courts are called upon to determine the suc- 
cession to his moveables. They hold that the succession must be 
regulated by the law of France, but they also find that under the 
law of France, if you include in that term French rules as to the 
choice of law, the succession to ^'s moveables is governed by his 
national law, i. e. by the law of Italy. If, as is almost certainly 
the case, the English Courts will then hold that because they wish 
to carry out in regard to T's moveables the law of France, they 
must ultimately distribute them in accordance with the territorial 
law of Italy, then they recognize what has been called the 
Renvoi in its second degree, or to use German phraseology, the 
WetierverweUung. 

The moment the nature of the Renvoi is explained it becomes 
apparent to any lawyer that the principle of the Renvoi, though not 
the name for it, has been long known to English Courts and has 
been discussed by English writers on private international law. 
(See e. g. In Goods of Lacroix, a P. D. 94 ; Williams on Executors, 
9th ed., vol. ii, p. 304; Dicey, Conflict of Laws, p. 75.) 

On another occasion we hope to examine how far the principle of 
the Renvoi is valid and to what extent it has been adopted by 
English Courts. Meanwhile we venture a suggestion which may 
facilitate the discussion of an intricate question. The word renvoi, 
for which there is no English equivalent, may be well rendered by 
the word ' remission,' in the sense in which we say a case is 
* remitted ' by a superior Court to an inferior Court to be further 
dealt with, and if the ambiguity of the word remission be objected 
to, we may adopt the suggestion of a very learned lawyer, and 
introduce the grammatically awkward term ' remittal/ Weiterver- 
weitung, if we need to express the idea signified by it, may be well 
rendered by the word ' transmission/ 



Li the Law Magazine and Review for May the Lord Chief Justice 
has an excellent paper on legal education. His opinion of the 
insane policy of the Council of Legal Education in dismissing all 
the teaching staff as soon as they have had enough experience to 
know their business is the same which has been expressed by every 
competent person who has considered the matter. He points out 
that the establishment of a teaching university in London will give 
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the opportunity of creating a real law school, and the opportunity 
ought to bo promptly taken. Lord Russell of Killowen's judicial 
position does not allow him to say what unhappily is true, that the 
Inns of Court may be confidently expected to do nothing except on 
compulsion. 

The learned writer of an unsigned paper in reply to the Lord 
Chief Justice which has been circulated among some members of 
the Equity Bar appears to think that the Lord Chief Justice makes 
a personal attack on the present and late Headers and Assistant 
Readers. As we understand him, he does nothing of the kind : on 
the contrary, he commends them for doing their best under almost 
impossible conditions. If the Council of Legal Education is right 
in holding that (1) frequent and systematic changes in the teaching 
staff are desirable, (2) students may safely be left to attend the 
lectures or not as they please, then most Universities and institu- 
tions claiming University rank in the world, including all other 
law schools of any importance, are wrong. 



Ebbatum. 
On p. 109 above, in the April number, and in the last note on 
the page, the word * England,' where it first occurs, is an obvious 
slip of the pen for ' Jamaica.' We have once or twice observed 
that it is the nature of the most obvious slips to be overlooked in 
correcting proofs. 



It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 
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CONTINGENT REMAINDERS AND THE RULE AGAINST 

PERPETUITIES—A CRITICISM OF THE CASE 

OF WHITBY v. MITCHELL. 

AN article appeared in the last number of this Review, written 
. by Mr. E. C. C. Firth, and contending that the limitation of 
contingent remainders is properly governed by the rule in Whitby v. 
Mitchell 1 alone, and not, as held in Re Frost 2 , by the rule against 
perpetuities as well, and that the latter decision ought to be 
repudiated. I wish to offer some considerations why the rule in 
Whitby v. Mitchell should be abased, as having no foundation either 
in reason or authority, and the decision in Re Frost exalted, as 
being consistent with principle ; though I do not think that all the 
reasons given for the latter decision can be supported. 

As things stand at present, conveyancers cannot safely disregard 
either of these cases ; and the law is anomalous to an absurd 
degree. If a man desire to make a settlement of land by way of 
shifting use, executory devise or declaration of trust, he may create 
such contingent interests as he will, provided only that they be 
limited in conformity with the rule against perpetuities, which 
requires them to be such as must necessarily vest, if at all, within 
the duration of existing lives and twenty-one years after. So long 
as these limits are observed, he can confer indestructible interests 
on the unborn to the third and fourth generation ; as it has long 
been completely settled that an executory limitation in favour of 
a man's issue or descendants in however remote a degree is 
perfectly unobjectionable, if only the persons intended to benefit 
must be ascertained within the time allowed by the rule against 
perpetuities 3 . If however it be desired to make a settlement by 
way of successive contingent remainders of legal estates, the settlor 
must observe the following rules, if he desire to make unquestion- 
ably valid limitations. As to the first of his contingent remainders, 
he need only regard the doctrine that it must be supported by an 
estate of freehold, and will fail (unless preserved by the Contingent 
Remainders Act of 1877 4 ) if it do not vest during or immediately 
on the determination of the particular estate. But in limiting the 

1 42 Ch. D. 494; 44 Ch. D. 85. * 43 Ch. D. 346. 

3 Hockley v. Mawbey, i Ves. jun. 143, 150, 1 R. R. 93 ; RouQedge v. DorrU, a Ves. jun. 
357, 363, a R. B. 350 ; TheOusson v. Woodford, 4 Ves. 337 ; Sug. Pow. 397, 8th ed. ; see 
below, p. 337. * Stat. 40 & 41 Vict, c 33. 
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rest of his contingent remainders, those to take effect after the first, 
he must take care not to break either of these rules : — first, that an 
estate cannot be well limited, in remainder after an estate given 
to an unborn person, to any child of such unborn person, and 
secondly, that a contingent remainder limited to take effect after 
a contingent remainder will be void, unless it must necessarily vest 
within the period allowed by the rule against perpetuities. The 
former rule is that laid down in Whitby v. Mitchell as an absolute 
rule independent of the rule against perpetuities ; the latter is the 
rule in Be Frost. The practical result is that by the simple device 
of vesting the legal estate in trustees, land can be tied up for quite 
a generation longer than if estates at law be given by way of 
contingent remainder to the beneficiaries. For example, if land be 
limited to A, a bachelor, for life, with remainder to A's first son for 
life, with remainder to the first son to be born within twenty-one 
years after A'b death of the first son of A for life, with remainder to 
the first son to be born within the same period of such first son of 
the first son of A in tail or in fee, all the limitations subsequent 
to that to A'a first son are, according to Whitby v. Mitchell, void at 
law. But if such limitations were made of the equitable estate in 
land, the whole of them would be unquestionably valid \ contingent 
remainders of equitable estates being governed by the rule against 
perpetuities alone 2 ; which, as we have seen, allows of gifts to 
unborn descendants in any degree. Is our law really so ridiculous 
as this? I hope to show that it is an unsound decision which 
apparently makes it so. 

In Whitby v. Mitchell, land was limited by marriage settlement, 
after life estates to the intended husband and wife, to the use of 
the issue of the marriage as the parents should by deed jointly 
appoint. The parents appointed one moiety to each of their two 
daughters for life, with remainder to the daughter's children living- 
at the date of the deed of appointment equally in fee. These remainders 
were held void both by Mr. Justice Kay and the Court of Appeal 
on the ground that there is a rule of law, independent of the rule 
against perpetuities, that an estate cannot be well limited, in 
remainder after a life estate to an unborn person, to any child of 
such unborn person. When however we search the judgments for 
the judicial authority establishing this rule, we find that Mr. Justice 
Kay gave absolutely none, but was avowedly content to take the 
word of the late Mr. Joshua Williams for the proposition he laid 
down. In the Court of Appeal certain judicial dicta, said to establish 

1 These are the limitations which, Mr. Joshua Williams admitted, would be 
clearly unobjectionable, if the rule against perpetuities were the only restraint 
upon them : Williams, Real Prop., App. F, p. 531, 13th ed. ; App. E, p. 632, 18th ed. 

■ Abbiu v. Bwney, 17 Ch. D. an. 

VOL. XIV. S 
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the rule, were referred to, but the main pronouncement of the 
Court was to confirm Mr. Williams's assertions l that there is such 
an independent rule as above stated, and that this rule is derived 
from the old doctrine against double possibilities. And upon these 
propositions their judgment was founded. It is therefore precisely 
these statements by Mr. Joshua Williams that 1 desire to controvert. 
In the first place, I submit that the supposed doctrine that there 
cannot be a possibility upon a possibility is in its general form 
altogether discredited, and has no place in the law. The limits of 
space forbid my setting out here the whole proof of this. It has 
been demonstrated at large, with fall consideration of all the cases, 
by Professor J. C. Gray, of Harvard University, in his treatise on 
the Rule against Perpetuities 8 . Mr. Gray has, I think, conclusively 
shown that this supposed rule is merely a conceit invented by the 
Lord Chief Justice Pophain 3 , utterly unsupported by any of 
the authorities cited in proof of it 4 , repudiated in Court by Lord 
Coke himself 6 , and denied as unreasonable by Lord Nottingham 6 . 
It is true that the nonsensical propositions laid down in CAolmley* 
case 7 , that the possibility on which a remainder is to depend must 
be a common and not a remote possibility, were devoutly copied 
both by Blackstone 8 and Fearne 9 . Mr. Charles Butler, however, 
in his note on Fearne's text 10 , shows plainly that the doctrine 
which Fearne felt constrained to adopt is not law. The passage 
is worth quoting : — 

' The expression of a possibility upon a possibility, which in the 
language of 'Lord Coke cited in this place ", is never admitted by 
intendment of law, must not be understood in too large a sense. 
A remainder to the son of A who first or alone shall attain twenty- 
one is so far a possibility on a possibility, as it depends for its 
effect on the happening of two possible events, that A shall have 
an eldest or only son, and that such son may attain twentv-one ; 
but the validity of such a remainder is unquestionable. In 
Routledge v. Dorrif, % Ves. jun. 357, a moneyed fund was vested in 

1 Real Property, 276, 13th ed. 

* Boston, 1886, pp. 80-86, 135, 139, 140. 

* 1 Rep. 156 ; 2 Rep. 51 ; 8 Rep. 75 ; 10 Rep. 50b ; 3 Bulst 98, 108. 

4 These are ia Ass. pL 5 ; Y. B. 10 Edw. III. 45, pL 8 ; 18 Edw. III. 39, pi. 34; 
24 Edw. III. 29, pi. 17 ; Fitz. Abr. Taile, pL 13 ; Y. B. 7 Hen. IV. 16, pi. 9 j 9 Hen. 
VI. 23, 24; 2 Hen. VIL 13 ; Moore, 103, 104. 

* 1 Rolle Rep. 321, where he says, ' If Popham's opinion should be law, it would 
shake the common assurances of the land.' 

* Duke of Norfolk's case, 3 Gh. Ca. 29 ; 2 Swanst. 458-9. His words are, ' That there 
may be a possibility on a possibility, and that there may be a contingency on 
a contingency, is neither unnatural nor absurd in itself; but the contrary rule 
given as a reason by my Lord Popham in the Rector of Chedington's case looks like 
a reason of art ; but in truth has no kind of reason in it, and I have known that rule 
often denied in Westminster Hall.' 

7 2 Rep. 51. • Comzn. ii. 169. • G. R. 250, 9th ed. 

u C. R. 251 n., 9th ed. ll i.e. in Mr. Fearne's text 
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trustees, in trust for the intended husband and wife for their lives 
successively, and, after the decease of the survivor of them, in trust 
for all and every the children and grandchildren or issue of the said 
intended marriage, in such shares and at such times as the parents 
or the survivor of them should appoint, and for want of such 
appointment, in trust for all and every the children and grand- 
children, or issue of the marriage, if more than one, who should be 
living at the decease of the surviving parent, in equal shares, pay- 
able to the sons at twenty-one, and to the daughters at twenty-one 
or marriage. The Master of the Bolls held, that it was competent 
to the parties to have appointed among all the issue living at the 
death of either the husband or the wife, whether in the first, second, 
or third degree ; and that, so far as the power was not well 
executed, the fund was to be divided as if no appointment had 
been made. Now it is evident, that, to entitle a grandchild to take 
under the latter trust, four events must happen, — that the hus- 
band and wife should have a child, that such child should have 
a child, that such last mentioned child should be alive at the 
decease of the survivor of his grandfather and grandmother, and 
that if such child were a grandson he should attain twenty-one, 
and if a granddaughter, attain that age or marry.' 

Mr. Preston also ably exposed the fallacy of the supposed doctrine 
against a double possibility \ The Real Property Commissioners 
concurred in Lord Nottingham's condemnation of it 2 . Lord St. 
Leonards pronounced it to be obsolete 3 . And finally, it was 
vehemently attacked by Mr. Joshua Williams 4 , who exposed it as 
originating in * the mischievous scholastic logic ' then rife in the law- 
courts, but founded neither in reason nor on authority. He plainly 
declared that, though long kept alive in our law-books out of 
respect for the memory of its author, this doctrine had ceased to 
govern the creation of contingent remainders. There is therefore 
a consensus of most respectable opinion against the doctrine, 
including that of the very men 6 on whose authority the decision in 
Whitby v. Mitchell was given 6 . 

1 1 Prest. Abst. 128, and ed. 2 Third Rep. 29. 

8 Cole v. SeweU, 2 Conn. & Laws. 344, 4 Dru. & War. 1, 32. 

4 Real Prop. 2 10-21 1, iBt ed. ; 274-6, 13th ed. ; 340, 18th ed. 

5 Mr. Charles Butler, Lord St. Leonards, and Mr. Joshua Williams. 

• The doctrine against double possibilities was not asserted in its general form in 
Whitby v. Mitchell In Re Frost, however, Kay J. attempted to support his decision 
by an assertion of the doctrine in all its native simplicity of supposed prohibition 
of a double contingency (43 Gh. D. 253). His remarks are, I think, sufficiently 
refuted by the passage quoted above from Mr. Charles Butler's notes to Fearne C.R. 
But it is very amusing that Mr. Justice Kay, who in Whitby v. MitcheU expressed the 
most complete submission to Mr. Joshua Williams's authority, should have been 
constrained to decide the very point which Mr. Williams had most vehemently 
contested— namely, that contingent remainders are governed by the rule against 
perpetuities— and should have endeavoured to support his decision by re-asserting 
a doctrine which Mr. Williams had exerted all his literary skill to denounce as 
a piece of pernicious nonsense, not received as law. 

S 2 



238 The Law Quarterly Review. [No. LV. 

Secondly, it was alleged by Mr. Joshua Williams (and his state- 
ment in this respect was in effect adopted in Whitby v. Mitchell) 
that, although the doctrine against double possibilities cannot be 
maintained in its general form, there is yet an old rule, derived 
from that doctrine, which prohibits the limitation of any estate, 
in remainder after an estate given to an unborn person for life, 
to any child of such unborn person. And it was asserted in 
Whitby v. Mitchell that this rule was in existence before the rule 
against perpetuities was formed. It is submitted that this assertion 
is historically untrue, that the supposed rule was originally nothing 
more than the quotation of an instance of an estate obviously void 
for remoteness, and that the connexion of this instance with the 
doctrine of double possibilities was not made until long after 
a rule against perpetuities had been definitely established, and 
can be traced to a source void of authority. 

As to the historical aspect of the case \ no question of remote- 
ness of limitation arose under the early common law 2 , which knew 
nothing of contingent remainders 3 or executory interests, either of 
freeholds or chattels. It is true that landowners appear to have 
been desirous of making settlements of their lands from the earliest 
times 4 ; but at first this was usually effected by means of gifts to 
living persons in special tail 6 . Then, for a great part of the four- 
teenth and throughout the fifteenth century, it was the general 
practice to put lands in feoffment to uses 6 . Our information as to 
what uses would be held valid in equity is very scanty ; but there 
seems to be no reason to suppose that it was the practice to declare 
uses in favour of unborn sons as purchasers 7 . The validity of 
a contingent remainder appears to have been first admitted at law 
in 1431 s ; whilst limitations to unborn sons as purchasers have 
not been found in any settlement made earlier than 1556 9 . Such 

1 My statements are really little more than a summary of the result of the 
exhaustive researches of Mr. J. C. Gray in the history of the rule against per* 
petuities. See Gray, Perp. ch. v. 

2 3 Rep. of R. P. Commrs. 29 ; Gray, Perp. § 133, p. 79. 

3 Y. B. 11 Hen. IV. 74, pi. 14, per Hankey ; Litt. s. 721 ; Williams, Real 
Property, 265, 266, 13th ed. (331, 332, 18th ed.). 

1 See Bract, fo. 18 b, 67 a, 69 a, 262 b ; Maitland, L. Q. R. vi. 22 ; Pollock and 
Maitland, Hist. Eng. Law, ii. 23-25. 

• J. Williams, Juridical Society Papers, i. 47 ; Williams on Seisin, 152-3, 187. 

• 1 Sand. Uses, 15-19. 

7 No such uses are found in any of the cases printed in the Calendar of Pro- 
ceedings in Chancery ^ Record Commission) or the Select Cases in Chancery 
(Selden Society, vol. x). There is, however, an interesting case, Manning v. 
Andrews, 1 Leon. 256 (see Gray, Perp. $ 132, |p. 86), showing an attempt made in 
8th Hen. VIII. to create a perpetual settlement by means of a will directing the 
testator's feoffees to make life estates only to successive generations of heirs with 
a proviso that such estates should cease on alienation. It is remarkable that no 
objection appears to have been made to this settlement by the judges either on the 
score of perpetuity or of its limiting estates to the children of the unborn. 

• Y. B. 9 Hen. VI. 24 a. 

• J. Williams, Jurid. Soc Papers, i. 47 ; Williams on Seisin, 187-8. 
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limitations have every appearance of being an attempt to strike 
out a new mode of settlement in consequence of the effectual 
abolition * by the Statute of Uses of the practice of vesting lands 
in feoffees to uses 2 . This new mode of settlement must have 
received a blow when it was held that contingent remainders 
raised by way of use were destructible by the tenant for life, as 
well as contingent remainders limited directly 3 ; and it was not 
until the invention in the middle of the seventeenth century of 
the device of trustees to preserve contingent remainders that the 
modern system of settling land, by giving life estates to the living 
with remainders to their unborn sons in tail, was fairly inaugu- 
rated 4 . Meanwhile, shifting uses and executory devises of freeholds 
had come under the cognizance of the Courts of common law in 
consequence of the Statutes of Uses (1535) and Wills (1540) 6 . It 
was not, however, in connexion with interests so created that the 
rule against perpetuities first took shape 6 . As Mr. J. C. Gray has 
shown, this rule owes its origin to the consideration by the Courts 
of the validity of executory devises of terms of years 7 . Terms 
were of course always devisable as chattels 8 ; but executory devises 
of terms* do not appear to have come in question before the time of 
the Statute of Uses 9 . Such devises, at fitst held void 10 , were after 
much conflict of opinion established in Manning * u case (1609), and 
Lampet's 12 case (161 a). Up to this time no need had been felt for 
any rule prohibiting limitations to take effect at too remote a time 
as regards either shifting uses or executory devises ; for at first 
it was considered that executory interests in freeholds were de- 
structible by feoffment or otherwise in the same manner as con- 
tingent remainders 13 . When, however, it was settled that such 
interests were indestructible u , and the validity of executory devises 
of terms had been established, it became obvious that some limit 
must be placed to the time within which contingent interests 

1 See note a to p. 242, below. 

9 The settlement in Ckudleigk's case, 1 Rep. 120, made in 1556, with its strange 
device of limiting the lands given to the settlor and his heirs to be begotten on the 
bodies of the wives of his feoffees for a series of successive estates in special tail 
(explained, Poph. 76 ; Law Quarterly Review, xiii. 4-6), has certainly the air of 
a new invention. And see Williams on Seisin, 188-192. 

3 Earl of Bedford* s case (1592), Moore, 716, pi. 1006 ; ChudUigh's case (1595), 1 Rep. 
12a 

4 See Williams on Seisin, 192-4. 

• Stats. 27 Hen. VIII. c. 10 ; 32 Hen. VIII. c 1. 

• There is no case as to the remoteness of a conditional limitation of a free- 
hold or copyhold estate until Snowy. Cutter (1664), 1 Lev. 135 ; Gray, Perp. § 139, 
p. 90. 

7 Perp. §§ 140, 160-9, pp. 91, 106-113. 8 Bract, fo. 131 a, 407 b. 

• Gray, Perp. §$ 148-152, pp. 96-8. 10 1536, Anon. Dyer, 7 a. 
11 8 Rep. 94 b. " 10 Rep. 46. 
» WoodliffY. Drury (1595), Cro. Eliz. 439 ; Gray, Perp. §§ i4*-3> PP- 93~4- 

14 Smith v. Warrtn (1599), Cro. Eliz. 688 ; PeOs v. Brown (1620), Cro. Eliz. 590. 
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should be allowed to arise; otherwise land might be placed in 
perpetual settlement, an end against which the policy of the law 
had already declared 1 . The law was painfully generated out of 
the consideration of various executory devises of terms, those to 
take effect on the death of some specified person being generally 
supported, while those which were to take effect on an indefinite 
failure of issue were held void 2 . The true principle 8 , that the 
validity of an estate on condition precedent depends not on the cha- 
racter, but on the time of the contingent event, was at first rejected 
by almost the entire Bench, and won its way very slowly to judicial 
recognition 4 . At last, in 1681, the rule against perpetuities took 
definite shape, Lord Nottingham holding in the Duie of Norfolk* 9 
case 5 , against the advice of the three chief justices and the express 

1 The policy of the common law against the creation of a perpetuity appears to 
have been first asserted towards the end of Elizabeth's reign (Corbet's case, 1 Rep. 83, 
84 a, 88 a ; 6 Rep. 40 a ; 10 Rep. 4a b ; Cro. Jac. 696-8) as a reason for holding void 
any device to restrain a tenant in tail from suffering a common recovery. This 
policy rests on the sound principle that the free power of alienation, which the law 
has annexed to every form of ownership, shall not be exercised to its own destruc- 
tion ; and it seeks accordingly to avoid all dispositions which tend to create a per- 
petuity, or to place property for ever out of reach of the exercise of the power 
of alienation inherent in ownership. The same principle had already been used in 
holding void attempts to impose a general restraint on alienation by the transferee 
of any property ; Litt. s. 360. Mr. J. G. Gray maintains (Perp. § 140, p. 91) that 
the word perpetuity as applied to attempts to restrain the barring of an entail has 
a different meaning from that in which it is employed in speaking of the modern 
rule against perpetuities. In its original sense, he says, it meant an inalienable 
interest ; its second meaning is an interest to arise on the fulfilment at a remote time 
of some condition precedent. He very truly says that much confusion might have 
been avoided if this distinction of meanings had always been clearly apprehended ; 
in particular, the erroneous opinion expressed in QUbertson v. Richards, 4 H. & N. 
277, 297 ; 5 H. & N. 453, 458 ; Avern v. Lloyd, L. R. 5 Eq. 383, and Birmingham Canal 
Co, v. Cartwright, II Ch. D. 421 (now corrected in London A South Western Ry, Co, v. Gomrn, 
20 Ch. D. 562 and Re Hargreaves, 43 Ch. D. 401), that a contingent interest cannot 
be too remote, if limited to an ascertained person capable of alienating it. Still, 
while recognizing that the essence of the rule against perpetuities is the avoidance 
of interests contingent on the fulfilment at too remote a time of some condition 
precedent, I venture to submit that the reason why the limitation of such interests 
is prohibited is that they obstruct the exercise of the power of alienation inherent in 
ownership. It must be remembered that the common law does not recognize such 
interests either as ownership or even as present right ; they were considered as 
mere possibilities of ownership, which could indeed be released for the benefit of the 
owner in possession, but were otherwise inalienable (10 Rep. 48). Those who might 
be entitled to such interests had not therefore the power of alienation inherent in 
ownership. The law regarded the interim possessors, pending the happening of 
the contingency, as the only true owners, and it was the obstruction of their power 
of alienation of which it was jealous. This obstruction equally occurs, whether 
a contingent interest be given to an ascertained or an unascertained person. The 
fact, that contingent interests might be released or might by statute be trans- 
mitted, is thus, for the purpose of the law's theory, irrelevant. I think that this 
consideration supplies the link which connects the policy of the law against a per- 
petuity as originally asserted with that made manifest in the evolution of the modern 
rule against perpetuities. See Fearne, C. R. 430 ; 1 Sand. Uses, 196 ; Lewis on 
Perpetuity, 164 ; London A South Western Ry. Co. v. Oomm, ao Ch. D. 562. 

9 Gray, Perp. § 161 sq., pp. 107 sq. 

3 First formulated by Davenport, arguendo in Child v. Baylie, Palm. 334. 

4 Gray, Perp. § 160, p. 107. 

* 3 Ch. Ca. 14, 2 Swanst. 454. 
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authority of Child v. Baylie 1 , that the limitation over of a trust of 
a term of years might well be made to take effect upon an event, 
which must happen within the lifetime of a living person. This 
case is always referred to as having settled the rule against perpe- 
tuities in its first stage, allowing the duration of an existing life as 
the period within which the vesting of a contingent interest may 
be suspended. 

But while this rule was thus definitely formulated, there is up 
to this date absolutely no trace in the books of any other rule 
restraining the creation of contingent remainders. We have the 
fact that they were held to be destructible, an obvious safeguard 
against perpetuity ; and there is the supposed doctrine against double 
possibilities, which was rejected as above described ; but that is 
all. And it is important to note that the doctrine against double 
possibilities, during its brief acceptance, had never been alleged 
to prohibit a limitation to the unborn child of an unborn person 8 . 
Such a limitation, if made to take effect after the expiration of a 
vested life estate, appeal's to have been unobjectionable at common 
law from the time when contingent remainders were first allowed. 
The earliest example of a valid contingent remainder is a limitation 
to A for life, remainder to the heir of /. &, a living person 3 . Such 
a limitation is unquestionably valid. It is given by Lord Coke as 
an instance of a good limitation, one that may by common possi- 
bility take effect, in the very passage to which we owe the pre- 
servation of all his and Popham's peculiar notions about common 
and remote possibilities 4 . And yet /. 8. may well die just before 
A, leaving his grandson or even his great-grandson his heir ; and 
the heir will, in either case, be certainly entitled to take possession. 
The limitation to /. &'s heir is therefore equal to a limitation to 
such person, whether son, grandson, or more remote descendant or 
collateral relation in however remote a degree, as shall at «/. &'s 
death be his heir. And this being so, it seems impossible to deny 
that a direct limitation, after a rested life estate, to the first grand- 
son of J. S. (a bachelor) is valid 6 . 

In truth, while contingent remainders could only be limited of 
legal estates, and such remainders were destructible, there was not, 
and there was no need of a rule to restrain them from being limited 
to arise in a too remote futurity. Moreover, limitations to the 

1 a Rolle 129 ; Palm. 48, 333 ; W. Jones 15 ; Gro. Jac. 459. 

* See above, p. 238, note 7. * Y. B. 9 Hen. VI. 24 a. * 2 Bep. 51. 

• I have been surprised to find in a text-book of such deservedly good repute as 
Farwell on Powers, p. 286, and ed., the statement that the old common law rule 
against double possibilities prevents the limitation of a legal estate in land to the 
unborn child of an unborn child of an existing person, citing Whitby v. Mitchell. 
I submit that there is nothing in that decision or elsewhere to authorize such 
a statement. 
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unborn as purchasers were a novelty * ; and no doubt conveyancers 
began tentatively, and did not go beyond giving estates to the 
children of the living. It was not until contingent remainders 
had become practically indestructible, either by giving estates to 
trustees to preserve them, or by limiting them by way of a 
declaration of trust 2 , that the danger of perpetuity really arose. 
Accordingly, the first case, in which a question was raised of the 
validity of successive life estates given to the unborn, was Hum- 
berston v. Humberston in 1717 s , more than thirty-five years after 
the rule against perpetuities had been established 4 . In that case 
there was a trust to convey to successive generations of unborn 
sons for successive life estates; and Cowper C. said that an 
attempt to make a perpetuity for successive lives was vain 5 . That 
is, he based his objection on the remoteness of the limitations 6 . 

The first suggestion, that the doctrine of the invalidity of succes- 
sive contingent remainders to successive unborn generations is an 
independent rule, was made by Lord Northington in 1759, that is, 
seventy-eight years after the Duke of Norfolk'* case 7 , in his judg- 
ment in Marlborough v. GodolpAin 8 . But he made no attempt to 
attribute this alleged rule to the doctrine against double possi- 
bilities 9 . The connexion of this doctrine with the limitation of 
an estate to the child of an unborn person, in remainder after 
a life estate to such unborn parent, was first made in certain 
casual remarks of Lord Mansfield C.J. and Wilmot J., uttered in 
J765 10 , more than eighty years after the rule against perpetuities 

1 See above, p. 239 and note 2. 

a Here it must be remembered that according to the opinion of Professor Ames of 
Harvard University expressed and, I think, fully proved in the Green Bag, iv. 81, 
the Statute of Uses effectually put an end to simple trusts of land for about 
a century, and it was not until about 1634 an ^ after that a simple trust was held 
enforceable in equity when declared of lands given to trustees, who took the legal 
estate under the Statute of Uses. The authorities cited by Mr. Ames are given in 
a note to the 18th ed. of Williams on Real Property, p. 17a, n. (t). 

8 1 P. W. 332. 4 Above, p. 240. 

5 So in Seaward v. WiOock (1804), 5 East 198, 205, Lord Ellenborough C.J. said, 
'The law will not allow of a successive limitation of estates for life to persons 
unborn.' 

• Gray, Perp. § 193, p. 137. 7 Above, p. 240. • 1 Eden, 404, 415, 416. 

9 All that Lord Northington said was, ' It is agreed that the Duke of Marlborough 
could not have done this by limitation of estate ; because though by the rules of 
law an estate may be limited by way of contingent remainder to a person not in 
esse for life or as an inheritance, yet a remainder to the issue of tuch contingent remainder- 
man as a purchaser is a limitation unheard of in law nor yet attempted as far as I have been 
able to discover. Why the law disallowed these kinds of limitations I will not take 
upon me to say . . .' Mr. Gray submits (Perp. $ 196, p. 139) that, historically, the 
correct explanation is given in the argument for the respondent, S. G. in Dom. 
Proa, 3 Bro. P. G. 232, 245 : — ' This arises from the policy of the law against per- 
petuities, that the vesting of the inheritance or ownership may not be suspended 
beyond the compass of a life or lives in being, or beyond the age of twenty-one of 
the first born tenant in tail, during whose infancy the law itself will restrain his 
power of alienation.' 

10 Chapman v. Brown, 3 Burr. 1626, 1634, 1635. Ii0rd Mansfield said that such 
a limitation would be void; 'A possibility cannot be devised on a possibility.' 
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had been formulated, and the doctrine against double possibilities 
rejected l . But even then, the vague expressions so used were not 
considered to furnish any other reason than remoteness for the 
invalidity of the limitation 2 . The true source of the error pro- 
mulgated in Whitby v. Mitchell appears in 1768 in a somewhat 
confused opinion of Mr. Booth, which he afterwards acknowledged 
to have been written when he was in the country and extremely 
engaged 3 . In this he not only stated that a limitation to the first 
son of an unborn tenant for life is a possibility upon a possibility, 
but also asserted that the possible children of unborn children are such 
as the law will not expect I The unsoundness, nay, the utter rotten- 
ness of this proposition is exposed by what has been said above 4 
as to the validity of gifts to a man's issue or descendants. But 
what a Wanton perversion is here of the doctrine against double 
possibilities 5 ! In the name of our common humanity, why should 
a man's issue be expected to fail after the first generation ? Are 
not our offspring of like passions with ourselves? Words fail to 
express our abhorrence of the monstrous unreason of Mr. Booth's 
supposition. There was no need for him to tell us that his opinion 
was of the kind that is produced 'in the country'; it is evident 
that he had come under the spell of the wood-nymphs. The piping 
of the great god Pan must have charmed him till he spake with 
the spirit of Dogberry and of Bumble; for to formulate such a 
doctrine as his is indeed to write down the law an ass 6 . Surely 
our common law is undeserving of this insult ! It takes due notice 
of natural phenomena, and favours the lawful propagation of the 
race. Has it not rejected all conditions in general restraint of 
marriage as ' repugnant to the original institution of the creation 
of mankind 7 '? 

Here then is the real origin of that fantasy, which in Whitby v. 

Wilmot J. said, 'You cannot limit a non-entity upon a non-entity, a possibility 
upon a possibility.' 

1 Above, p. 336, note 6, and p. 24a 

f This, Mr. Gray points out (Perp. § 197, p. 140', is shown by the successful 
argument for the defendants in error, S. C. in Dom. Proa, 3 Bro. P. C. 269, 275, 
showing that the intention of the testator could not take effect; 'as it would 
establish a limitation of a possibility upon a possibility and manifestly tend to a per- 
petuUy, by a suspension of the inheritance from vesting, and consequently render the estate in- 
alienable for a longer time than the policy of the law allows, which has not yet been suffered to 
continue longer than a life or lives in being and twenty-one years beyond.' 

3 2 Cases and Opinions, 432, 437. * Pp. 234, 237. 

* As we hare seen, even Lord Coke admitted the birth of issue of an ascertained 
living person, in however remote a degree, to be a common possibility ; above, 
p. 241. And when ho says that a gift to the heirs of J. S. is bad, as a remote 
possibility, if there be no such person as J, 8. at the time of the gift, he has no 
meaning beyond that the gift is void for uncertainty. See r Prest. Abst. 1 28, 1 29, 2nd ed. 

* ' If the law supposes that,' said Mr. Bumble, ' the law is an ass' ; Oliver Twist, 
ch. 51. 

7 Per Comyns C.B., Harvey v. Aston, Com. 726, 729 ; see Law Quarterly Review, 
xii. 36. 
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Mitchell Lords Justices Cotton and Lindley confidently pronounced 
to be an old rule existing long before the rule against perpetuities, 
and which Lord Justice Lopes boldly declared to be 'an old rule 
originating out of the feudal system 1 V Its subsequent history may 
be easily traced. Mr. Booth's perverted application of the re- 
jected rule against double possibilities was adopted by Mr. Yorke 
in a subsequent opinion on the same case 2 ; and an unhappy 
publicity was given to these opinions by their being included 
in a collection of cases and opinions printed in 1791. Mr. Booth's 
eminence as a conveyancer led Mr. Charles Butler in his notes 
to Fearne's Contingent Remainders 3 , also to refer the invalidity 
of a remainder to the child of the unborn, after a life estate 
to the parent, to the cases of a possibility on a possibility; 
although in his notes to Coke upon Littleton 4 he pronounced 
such a limitation to be invalid, because it suspends the inheritance 
from vesting beyond the period allowed by law. Lord St. Leonards' 
respect for Mr. Booth and Mr. Yorke caused him to absorb their 
unsound notions on this matter; with the result that though he 
clearly perceived and pointed out 5 that such a limitation is void, 
as tending to a perpetuity, independently (as he said) of the 
technical objection of its being a possibility on a possibility, yet 
he was led into the historical error that this objection was really 
an old rule of law 6 . Mr. Jarman 7 and, ultimately, Mr. Joshua 
Williams followed the same lead 8 . The reputation of all these 
gentlemen is deservedly great; their eminence in the profession 
is undisputed. But no lawyer is always right; and there is no 
more wit in adopting an absurd proposition out of respect for an 
illustrious predecessor than is observed in a procession of sheep 
escaping through a gap. I submit that it is proved that the only 
link between the doctrine of double possibilities and the invalidity 
of the limitation in question is Mr. Booth's statement that the 
possible children of unborn children are such as the law will not 
expect. And if this be not law, as it certainly is not, the chain of 
connexion is broken, and the weight of all Mr. Booth's respected 
compurgators is nullified. 

The reader will have observed how Mr. Charles Butler, Lord 
St. Leonards', and Mr. Jarman, though they handed on Mr. Booth's 
mistake, nevertheless distinctly referred the invalidity of the limi- 

' What a travesty of legal history is this ! * Cases and Opinions, 440. 

3 Pp. 502, 565, 9th ed. * 271 b, n. (1), vii. 2. 

• Sug. Giib. Uses, 268, n. ; Sug. Pow. 393, 8th ed. 

• Sug. Pow. 3, 8th ed. ; 4 Dm. & War. 32. 

7 1 Jarm. Wills, 221, 1st ed. Note that Mr. Jarman also pronounced such 
a limitation as is in question to be void, because the object of the gift may not come into 
existence until more than twenty-one years after a life in being ; 239, 240, 1st ed. 

• Real Prop. 276, 13th ed. 
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tation in question to its want of conformity with the rule against 
perpetuities. But it is not generally known that Mr. Joshua 
Williams himself also expressed two opinions as to the rule deter- 
mining the validity of successive contingent remainders. In the 
first edition of his treatise on Real Property 1 , published in 1845, 
during the temporary abolition of contingent remainders by Stat. 
7 & 8 Vict. c. 76, we find the passage transcribed below. It is 
noteworthy that it follows immediately after the remarks, exposing 
the absurdity of the supposed general doctrine against double 
possibilities, which have remained unaltered in all subsequent 
editions of his work 2 . 

' But, although the doctrine of Lord Coke, that there can be no 
possibility on a possibility, ceased to govern the creation of con- 
tingent remainders, before their recent abolition, there was yet 
some rule by which these remainders were restrained within due 
bounds, and prevented from keeping the lands which were subject 
to them, for too long a period beyond the reach of alienation. This 
rule is the second rule, to which we have referred ; and what the 
precise nature of this rule is, has been the subject of much contro- 
versy. Some writers suppose, that the rule in question was no 
other than that by which executory interests are confined ; and by 
which, as will appear in the next chapter, executory interests are 
prohibited from placing lands beyond alienation, for a longer period 
than the lives of existing parties, and twenty-one years after the 
decease of the survivor, including further the period of gestation, 
should gestation exist 3 . In support of this view, the concurrent 
origin of contingent remainders and executory interests, hitherto 
apparently unnoticed, would afford perhaps one of the strongest 
arguments. But the opinion of the elder lawyers of modern times 
would Beem to have been in favour of a rule apparently derived 
from, and analogous to, the old doctrine which prohibited double 
possibilities. It is true, that a clear statement of the rule is not to 
be found ; almost all that is given is one single example, which is 
frequently reiterated, and is as follows : — That an estate cannot be 
given to an unknown person for life, followed by any estate to any 
child of such unborn person 4 ; for in such a case, the estate given 
to the child of the unborn person is void. From this example it 
is by no means easy to extract a rule ; and, now that contingent 
remainders can no longer be created, there will soon cease to be 
occasion for any rule on the subject/ 

This, it is submitted, was an eminently judicious view of the 
question. The writer was then at the most vigorous period of his 

1 Pp. 211, 213. f Pp. 276-7, 13th ed. ; 339-34** 18th ed. 

* % See Lewi* on Perpetuities, 408 et seq M in which this view of the question is 
ably advocated.' (Mr. Williams's own note.) 

4 Citing 2 Gases and Opinions, 432-441 ; Hay v. Earl qf Coventry, 3 T. R. 83, 86, 
1 R. R. 652 ; BrudeneU v. Elwes, 1 East 442, 452, 6R.R. 310 ; Fearne, Con. Rem. 502, 
565, Butl. note ; 2 Prest. Abst 114 ; 1 Sug. Pow. 493 ; 1 Jarm. Wills, 221. 
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genius ; he was fresh from the study of the authorities and from 
original research in the history of contingent remainders. Remark 
how his judgment inclines towards the view advocated in ' the able 
argument ' of Mr. Lewis rather than ' the opinions of the elder 
lawyers of modern times.' He mentions Mr. Lewis's view first, 
and shows that it is supported by the true history of contingent 
remainders, which he was the first to elucidate l . Observe too how 
clearly he points out that the proposition commonly laid down is 
no rule, but a single example only. If the question is to be decided, 
as it really was in Whitby v. Mitchell, by the authority of convey- 
ancers and text-writers, as such, I submit that Mr. Williams's 
earlier view must be considered as well as his later, and that due 
account should be taken of Mr. Butler's, Lord St. Leonards', and 
Mr. Jarman's statements in favour of contingent remainders being 
governed by the rule against perpetuities. 

Fortified by the lucid accuracy of Mr. Williams's first judgment 
in the matter, we will proceed with our criticism of his second 
opinion, that adopted in Whitby v. Mitchell. This was first ex- 
pressed in the third edition of his book published in 1851 ; and he 
adhered to it in all subsequent editions 2 . He there maintained 
that the rule, afterwards adopted in Whitby v. Mitchell, was a rule 
* apparently derived from the old doctrine, which prohibited double 
possibilities . . . and more stringent than that which confines 
executory interests.' As to his derivation of this alleged rule, that, 
I submit, must fall to the ground upon consideration of the historical 
authorities and upon the refutation of Mr. Booth's monstrous hypo- 
thesis, that the law does not expect that children, yet unborn, will 
in their turn have issue. The authorities cited by Mr. Williams for 
his second opinion were Mr. Booth's pronouncement and the 
passages where it was blindly adopted ; a bare statement from an 
opinion of Mr. Fearne s , without giving any reason, that c an estate 
for life may be limited to the unborn child of a person in esse, but 
the limitation to their first and other sons is void' ; three judicial 
dicta ; and the case of Cole v. Sewell. Of these dicta, the first two 
are of Lord Kenyon C.J., one merely stating that ' an estate for life 
may be limited to unborn issue, provided the devisor does not go 
farther and give an estate in succession to the children of such 
unborn issue 4 '; the other simply alleging the invalidity of a 

1 Mr. Joshua Williams is entitled to the merit of being the first to point out the 
comparatively late introduction of contingent remainders. In doing so, he relied 
on his own historical researches, against the opinion of the elder lawyers ; see Real 
Prop. 202, n., 1st ed. ; 265, n. f 13th ed. ; 331, n., 18th ed. I have heard from his 
own lips how he felt that he was uttering what would be regarded as an abominable 
heresy in penning such a statement. But his statement is now generally accepted. 

a See pp. 227, 406, 3rd ed. ; 276, 531, 13th ed. * Posthuma, 215. 

1 Hay v. Earl qf Coventry (1789), 3 T. R. 83, 86, 1 R. R. 652, 653. The decision was 
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limitation to the children of an unborn child as purchasers after 
a limitation to such unborn child for life 1 . Here is certainly no 
rule, but a single example only, as Mr. Williams himself pointed 
out 2 , of a limitation obviously void for remoteness. The third 
dictum was of Lord St. Leonards 3 ; it is a . bare statement, applied 
to a case of the devise of an equitable estate tail to the son of an 
unborn person in remainder after an equitable life estate to the 
parent, that the rule of law forbids the raising of successive estates 
by purchase to the children of unborn children. It has been 
shown 4 that such limitations were held void as tending to a per- 
petuity. It is therefore to be presumed that the rule against 
perpetuities is that to which Lord St. Leonards was here alluding. 
And there is certainly no word in the judgment in Mony penny v. 
Bering justifying its citation in support of the proposition that 
successive remainders to the children of the unborn are void as 
a possibility on a possibility. In Cole v. Sewell 5 there are certainly 
dicta of Lord St. Leonards ° and also of Lord Brougham 7 , that no 
question of remoteness can arise with regard to a contingent re- 
mainder ; but these were uttered with reference to the case before 
them, which was that of a contingent remainder limited to take 
effect after a vested estate 8 ; and all that was decided was that there 
can be no question of remoteness with regard to a contingent re- 
mainder limited to take effect after an estate tail. There is nothing 
in this decision to prevent the application to contingent remainders 
of the rule against perpetuities, as executory limitations subsequent 
to or in defeasance of an estate are an established exception to that 
rule 9 , on the ground that such limitations can always be defeated 
by barring the entail 10 . 

that estates given to the unborn daughters of a living person, without proper words 
of inheritance, conferred life estates only. 

1 BmdmeU v. Eltoes (1801), 1 East 442, 45a, 6R.R. 310. The decision was that 
a power to appoint amongst children was not well exercised by an appointment 
to grandchildren. 

" Above, p. 245. 

• In Monypenny v. Bering (1852), 2 De G. M. & G. 145, 170. * Above, p. 242. 

• (1843) 2 Conn. & Laws. 344, 4 Dru. & War. 1 ; 2 H. L. C. 186. 

• 2 Conn. & Laws. 359 ; 4 Dru. & War. 28. Lord St. Leonardo's remarks cannot 
possibly be applied to a contingent remainder after a contingent remainder ; or 
they would be quite contrary to what he wrote in Sug. Pow. 393, 8th ed., see 
above, p. 244. 

7 2 H. L. C. 230. 

• Contingent remainders after vested estates are in a different case from those 
limited in remainder after a contingent remainder. If the vested estate be in tail, 
there can be no question of remainders, as held in Cole v. Seidell. If the vested 
estate be for life, the contingent remainder falls automatically within the rule 
against perpetuities. At common law, it must vest, if at all, within the lifetime 
of the tenant for life ; as otherwise it will fail for want of support, as it is called. 
See below, p. 251. 

• NicoUa v. Sheffield (1787), 2 Bro. C. C. 215 ; Phillips v. Deakin (1813), 1 M. & S. 

744- 
w Fearne, C. R. 423 ; Miloanke v. Kane, 1893, 3 Ch. 79. 
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The real reason why Mr. Joshua Williams changed his mind 
seems to have been his perception that the application of the rule 
against perpetuities to contingent remainders would increase the 
time during which land might be tied up in settlement for at least 
a generation longer than was possible under the usual mode of 
settlement. And this, no doubt, is also the real reason why 
Mr. Williams s second opinion was so eagerly followed in WAitbyv. 
Mitchell ; the judges were afraid of increasing the time of possible 
settlement. It is submitted, however, that this consequence, the 
contemplation of which so alarmed Mr. Williams and the judges, 
simply results from the arbitrary extension in 1833, by the decision 
in Cadell v. Palmer *, of the period given by the rule against perpe- 
tuities to twenty-one years longer than the time originally allowed, 
namely, the duration of existing lives 2 . The modern settlement of 
land on living persons for life, with remainder to their unborn sons 
in tail, though placed on a firm foundation about the middle of the 
seventeenth century 8 , was not fully developed until after the rule 
against perpetuities had been laid down in 1681 as permitting the 
creation of contingent interests which must vest before the expira- 
tion of existing lives 4 . I submit that it is this rule which the 
conveyancers of the eighteenth and early nineteenth centuries 
had in view when they framed the limitations of a settlement. 
Remainders to the unborn children of a living person, after a life 
estate to the parent, must necessarily vest in the lifetime of the 
living 6 ; it is otherwise where a remainder is limited, after a life 
estate to an unborn person, to his child. And for that reason, it is 
submitted, conveyancers took it as a working rule, that such limita- 
tions were void, and eschewed them. Mr. Fearne expressly says • 
that the constant practice of limiting an estate tail to the first and 
other sons in marriage settlements is founded on the principle that 
every limitation in future, which in its nature tends to a perpetuity, 
is void ; and shows that limitations in remainder to the children of 
the unborn were avoided on this ground. 

Historically then, the usual limitations of the modern settlement 
of land were moulded by conveyancers working for the most part 
under a well-ascertained rule against perpetuities, which permitted 
the suspension of vesting during existing lives and accidentally 
admitted of the further suspension of the power of alienation 

1 7 Bli. N. S. 202. * Above, p. 241. * Above, p. 239. 

4 The development of the modern settlement by the addition of powers of sale and 
other powers now usual appears to have been the work of the eighteenth century ; 
see Co. Litt. 290 b, Butl. note (v. 4, 5) ; Bridgman's Pree. Gonv. (3rd ed. 1699), 130, 
148, 171, 332 ; Lilley's Practical Conveyancer (1719) 568 ; 2 Horsman's Conveyanc- 
ing { 1 744) 217, 475 ; 3 Wood's Conveyancing (3rd ed., by Powell, 1 793) 641 ; 7 Barton's 
Conveyancing (3rd ed. 1824), 248 ; 3 Davidson, Prec. Conv. (3rd edl, 1873) 263-9. 

* Above, p. 247, note 8. * C. R. 502, 9th ed. 
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during the minority of any one acquiring a vested interest in due 
time, but as an infant. So long, therefore, as the rule against per- 
petuities stood fast at the period of existing lives and the time of 
the minority of some person actually entitled \ the usual limitations 
of a settlement made by way of legal contingent remainder corres- 
ponded with those which might be made by executory devise or 
declaration of trust ; and it could not be truly said that the rule 
affecting legal contingent remainders was more stringent than that 
governing executory devises 2 . But when it was suddenly held that 
the suspension of vesting might be deferred, without breaking the 
rule against perpetuities, for an independent term of twenty- one 
years longer, the ordinary limitations of a modern settlement were 
apparently left behind. They were drawn in conformity with the 
original rule. But by 1833 both settlors and conveyancers were 
well used to the regular form of settlement, which answered all 
practical purposes. There is therefore no ground for surprise that 
limitations attempting to secure the full advantage of the extended 
rule against perpetuities — such limitations as were given in 
Mr. Williams's appendix and are set out above 3 — are unknown 
in practice. And as Mr. Gray points out, such limitations are 
quite unknown of personal or equitable estate as well as of legal 
estate in land, Mr. Williams's attempt to argue 4 the existence of 
a prohibitive rule from the non-existence of such limitations must 
therefore fail. He admitted them to be valid of estate subject only 
to the rule against perpetuities. In the case of such estate there- 
fore no prohibitive rule can be inferred from the non-existence of 
the limitations. So also in the case of legal contingent remainders. 
Mr. Gray has well pointed out 5 that Mr. Williams's proposition 

1 See Stephens v. Stephens (1736), Ca. t Talb. 228. 

1 This is proved by Mr. Thellusson's will made in 1796. If any man ever wished 
to tie up his property for the longest period allowed by law, he did. Yet he durst 
go no further than the duration of existing lives ; see Thellusson v. Wooctford, 4 Ves. 
227. 

* Mr. Williams's argument was that if such limitations as are set out above 
(P* 335) were valid of legal estates, it is to be presumed that they would have been 
adopted ; and that the best evidence of such a settlement being illegal was that no 
conveyancer ever heard of such a draft being drawn : Real Prop., App. p. 406, 
3rd ed. ; 531, 13th ed. ; 632, 18th ed. The truth is that neither the professional 
nor the lay mind has ever yet assimilated the fact that the decision in CadeU v. 
Palmer really added a further term of twenty-one years to the time of the duration 
of existing lives and of the years (which might be twenty-one) of the minority of 
some beneficiary, which was throughout the eighteenth century the utmost limit of 
possible settlement. It would require a very rare combination of circumstances to 
produce a settlement taking the utmost advantage of that decision. It could only 
be done by skilled lawyers carrying out the instructions of a settlor infected in an 
unusual degree with the idea of a prolonged settlement, and stubborn enough to 
combat the objections which his advisers would certainly raise. Mr. Thellusson's 
case seems to show that when a man is bent on long settlement, he will not run 
too great risks, but prefers a safe limit ; see above, note 2. 

• Perp. §§ 292-3, p. 209. 
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(adopted in Whitby v. Mitchell) is utterly insufficient as a rule. It 
does not prohibit a limitation, in remainder after a life estate to 
the first son to be born to A> to the first son of the first son to be 
born to JS, or a limitation, after successive life estates to A J & unborn 
sons, to the last survivor of them in fee. Yet no one will pro- 
nounce either limitation good. The insufficiency of the rule in 
Whitby v. Mitchell in the latter respect was proved in the very year 
of its decision by the case of Re Frost 1 } where a testator had 
devised land to his unmarried daughter for life, remainder to any 
husband whom she might marry for life, remainder to the daughter s 
children, who should survive the daughter and her husband. Kay J. 
held the remainder to such children void, if not as a possibility 
on a possibility 2 , then as breaking the rule against perpetuities. 

I think it is not to be expected that any judge will abandon the 
ground so taken in Re Frost. Nothing tending to extension of 
the time of settlement is now likely to meet with judicial favour. 
And as Re Frost plainly showed that cases not to be settled by 
the decision in Whitby v. Mitchell may arise, it seems extremely 
improbable that the safeguard of the application to successive 
contingent remainders of the rule against perpetuities will ever be 
thrown away. And it is to be hoped, for every reason, that if ever 
a case like Whitby v. Mitchell shall occur again, the decision there 
given may be overruled, and the rule against perpetuities estab- 
lished as the only rule governing the creation of all estates subject 
to a condition precedent. If, as has been shown to be the case s , 
there is no rule of law forbidding the limitation of a legal estate to 
the child of an unborn person per se (such a limitation being good 
in remainder after a vested estate), then the whole point of the 
proposition adopted in Whitby v. Mitchell* is that such a limitation 
is void if made in remainder after a life estate to an unborn person 6 . 
We then ask, why is such a limitation so made to be held void ? 
It cannot, I submit, be answered, without giving any reason, that 
there is an old rule of law, established before the rule against per- 
petuities, which makes such limitations void. For this is untrue ; 
there is no trace of authority for the existence of any such rule 6 . 
Nor can it be answered that the limitation is void because the 
possibility of there being children of unborn children is a double 
possibility, which is against law and void. The law will clearly 

1 43 Ch. D. 246. 

9 As shown above, p. 237, note 6, be took this ground also ; but surely that reason 
cannot possibly stand. 

* Above, pp. 234, 237, 241. * Above, p. 235. 

5 It is obvious that this is the point of the dicta given above, pp. 246, 247. which 
were the only authorities referred to in the judgment in Whitby v. Mitchell 

• Above, pp. 238-244. 
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contemplate such a possibility, as has been abundantly shown 1 . 
We are then left to the conclusion that the limitation in question 
is void because the vesting of the estate given may be postponed 
till the expiration of the life of an unborn person, which is too 
remote a time. But surely to admit this is to allow the limitation 
to be subject to the rule against perpetuities ; for that is the rule 
which makes void estates subject to a condition precedent to be 
fulfilled at too remote a time. If so, the limitations in Whitby v. 
Mitchell should, I submit, have been held valid ; for they must have 
vested in the settlors' lifetime, and so did not break this rule. I will 
only add that the objection that to overrule Whitby v. Mitchell 
would increase the possible time of settlement is not real, but only 
apparent ; for if such limitations as are given above 2 are good of 
an equitable estate, of what avail is it to hold them void of a legal 
limitation 3 ? Surely this ought not to weigh against the advantage 
of finally rejecting the nonsense (for it is nonsense) about double 
possibilities and establishing one rational and uniform principle. 

Mr. Firth's contribution to this controversy appears to be that 
Abbits v. Burney* shows that there is a difference between con- 
tingent remainders of legal and of equitable estates. There is : but 
not, I submit, such as to prevent the application of the rule against 
perpetuities to both of them. In Abbiss v. Burney, a remainder, 
after a life estate to A 9 to 2?s first son who should attain twenty- 
five, was held void, when made of an equitable estate : though it 
was admitted that it would have been good, if made of a legal 
estate. But this is because, at common law, all contingent re- 
mainders to take effect after a vested life estate must' necessarily 
vest, if at all, before or at the determination of the life estate ; 
that is, they must vest within the duration of an existing life, and 
so they conform to the original rule against perpetuities 6 . A limi- 
tation of a legal estate, after a life estate to A, to his first son who 

1 First, there is no rule against double possibilities prohibiting the limitation of 
an estate subject to condition precedent on the happening of more than one event ; 
above, pp. 236, 237. Secondly, accepting for a moment Coke's doctrine against a remote 
possibility, the birth of issue of a living person in however remote a degree is 
a common possibility only ; above, p. 241. Thirdly, the only authority for applying 
the rejected doctrine of double possibilities to the likelihood of the birth of issue 
in the second degree is Mr. Booth's opinion written in the country and resting on 
a proposition flatly contradicted by the recognized validity of gifts to unborn issue 
or descendants ; above, pp. 234, 237, 243. 

3 Under the present law, when a cestui-que-trust can assert his right to possession 
in all Courts, and equitable tenants for life have all the powers given by the Settled 
Land Acts, it would make no practical difference to beneficiaries under a settlement 
of land that the legal estate was vested in trustees. The trustees would have no 
opportunity of conveying the lands to a purchaser for value without notice of the 
trust ; as the trust would appear on the face of the conveyance to them ; and if 
the trust were a simple trust, the tenants for life would be given the custody 
of the title-deeds. 

1 17 Ch. D. an. • See above, p. 247, note 8. 
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shall attain twenty-five is therefore equivalent to a gift to A's first 
son who shall have attained twenty-five at A'& death. But in the 
case of equitable estates, there is no such necessity for the re- 
mainder to vest before the life estate expires. Hence the difference. 
It is submitted that Abbiss v. Burney does not furnish any reason 
why successive contingent remainders — those to take after a con- 
tingent estate — should not be subject to the rule against per- 
petuities. 

I cannot conclude this article without acknowledging my obliga- 
tion to the extremely able criticism of Whitby v. Mitchell made in 
the pages of this Review by Mr. J. Savill Vaizey 1 . I read 
Mr. Vaizey's article with the keenest interest when it first 
appeared, and it was through his remarks that I first became 
acquainted with Mr. Gray's admirable treatise and studied the 
subject in the original authorities 8 . 

T. Cyprian Williams. 

1 L. Q. R. vi. 410. 

9 The editor of this Review, in a note to Mr. Firth's article, quotes the late 
Mr. Challis's opinion, that the argument from history is conclusive against the 
application of the rule against perpetuities to legal limitations in remainder 
(Challis, R. P. 183, 184, 2nd ed.). But Mr. Ghallis adopted the historical view 
1 that the rule against perpetuities was framed upon the analogy of the ascertained 
effect of the rules applicable to legal limitations by way of remainder.' And he 
said that 'all the authorities concur in this tradition.' Mr. Gray, however, has, 
I think, conclusively shown that this tradition is a popular error, resting chiefly on 
the remarks of Lord Kenyon C.J. in Long v. Blackcdl (1797), 7 T. R. 100, 102, which 
are entirely unsupported by the facts ; Gray, Perp. §§ 198, 199, pp. 141, 142. Nor 
can we accept Mr. Challis 1 statement, if made of contingent remainders, {hat ' legal 
limitations had flourished for four or five hundred years, and the rules applicable to 
them had, during this time, been discussed with the greatest assiduity, before the 
rule against perpetuities had ever been heard of.' Mr. Challis did not support this 
statement by any evidence. The late origin of contingent remainders and still later 
emergence of limitations to unborn sons has been established by the researches of 
Mr. Joshua Williams ; above, pp. 238, 246; and Mr. Gray has shown that the alleged 
independent rule, as to the invalidity of a remainder to the child of an unborn 
person after a life estate to the parent, first originated in 1 759, seventy-eight years 
after the rule against perpetuities had been settled ; above, p. 242. Mr. Gray has 
also shown the rule against perpetuities to be a common law rule evolved in con- 
sideration of common law interests, viz. executory clevises of terms ; above, p. 239. 
The rule cannot therefore be treated, as Mr. Challis proposed to treat it (R. P. 175, 
2nd ed.), merely as a doctrine applied in the interpretation of the Statutes of Uses 
and of Wills. 
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THE LAW OF QUASI-CONTRACT 1 . 

rTPHE subject which we are to study together this year is Quasi- 
X Contract. The term itself is of recent introduction into the 
nomenclature of our law. In the edition of 1876 of Bouvier's 
Law Dictionary you will find it set down as a term not of our own, 
but of the civil law. In my opening lecture last year I endeavoured 
to set forth before you in an elementary way the meaning of the 
terms law and contract. After having adopted as a definition of 
law the language of Sir Frederick Pollock, that it is that body of 
' rules recognized and administered in a commonwealth and under 
its authority as binding on its members/ I proceed as follows : — 

The body of rules which, as we have defined it, constitutes the 
law has for its subject-matter rights and duties. These are cor- 
relative parts of a single whole. 

If A makes a loan to B, A has a right to re-payment, and B is 
under a duty to re-pay. I have a right to the peaceable possession 
of my house ; it is the duty of everybody to refrain from invading 
it against my will. I have taken these two examples because they 
illustrate the division of rights and duties into two great classes. 
Certain rights exist in favour of the individual against all man- 
kiitfl ; looked at from the other aspect, the corresponding duties 
are owing by all mankind. Thus it is my right that no man shall 
assault me, that no man shall slander me, that no man shall break 
my windows. These are rights I have against the world, and the 
corresponding duty of refraining is a duty imposed upon all. 

Certain other rights exist only against a determinate person or 
determinate persons. Thus a child of tender years has a right to 
be supported by its parents, but it can claim that right from no 
one else ; looked at from the other aspect, the parents of a minor 
child owe it the duty of support, but other persons owe it no such 
duty. A suitor in court has a right to have the sheriff serve the 
defendant with summons, but he has no such right against any 
one else, and no one else is under a duty to serve such summons. 

IS A holds property in trust for B, B has a right against A to 
have the trust properly carried out ; but B has no such right 
against mankind in general. The duty owed to B is one owed not 

1 An introductory lecture delivered by Gustavus H. Wald in the Law Department 
of the University of Cincinnati. (By permission of the Weekly Law Bulletin.) 
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by everybody, but by A alone. This distinction of rights into 
these two great fundamental divisions was made by the Roman 
lawyers, who called those rights which avail against mankind in 
general rights * in rem ' ; and those which avail only against certain 
determinate persons rights * in personam certain/ abbreviated to 
rights * in personam/ 

I know of no distinction more important and more useful as an 
aid in the acquisition of legal methods of thought, and as well in 
the solution of many controverted questions of law, than this funda- 
mental division of rights into rights against the individual and 
rights against the world. Discuss this distinction among your- 
selves and test its application until you have mastered it and 
assimilated it to your mental habit, so that its use becomes as 
natural to you as your use of the alphabet or the multiplication 
table. 

This division enables us at once to ascertain to what field in the 
entire domain of law contract belongs. A contract always gives 
rise to a right or rights ' in personam ' against a certain determinate 
person or determinate persons ; it never gives rise to a right ' in 
rem ' — that is, to a right against the world. 

If A loans money to B, this gives A the right to call upon B for 
its re-payment. He has this right as against B and no one else. 
If A rents his house to B, A has a claim upon B, but upon no one 
else, for the rent. If A agrees to sell his horse to B for one hundred 
dollars, and B agrees to pay A that sum for the horse, A has the 
right against B to claim the price, and B has the right against A 
to claim the animal. They have these rights against each other 
reciprocally, but not against any one else. The transaction does 
not invest either of them with any right against mankind in general. 
Without multiplying illustrations, it is impossible to state a contract 
which does not give rise to a right against a determinate person, 
and equally impossible to state one which gives rise to rights 
against the world. 

But because a contract always creates a right in personam, it 
does not follow that rights in personam are created by contracts 
alone. We have already seen that a minor child has a right in per- 
sonam against its parents, the right to support ; that a beneficiary 
under a deed of trust has a right in personam against his trustees 
to have the trust carried out ; that a plaintiff in a suit has a right 
in personam against the sheriff to require him to serve summons 
on the defendant; and such illustrations might be multiplied 
indefinitely. 

None of these rights flows from contract. The plaintiff and the 
sheriff may never even have heard of each other. The right of the 
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child against the parent for support is coeval with its birth. The 
deed of trust under which a beneficiary claims may have been 
executed a generation before the beneficiary was born. Plainly 
these rights are not the creatures of contract between these respec- 
tive parties. They exist by virtue of other rules of law. 

What then is it which distinguishes the rights in personam 
flowing from contract from all other rights of the same class ? it is 
this : The right flowing from contract is always created by the 
voluntary act of the parties between whom it exists ; by their own 
voluntary act the right is made to inhere in the one, and the duty 
is imposed upon the other. The act which creates the right and 
imposes the duty is always a promise. But the characteristic 
mark of quasi-contractual rights and duties is that they are not 
created by the voluntary act of the parties : not only are they not 
the result of a promise, of the expressed will of the party bound, 
but often, if not indeed always, they exist distinctly and emphati- 
cally against the will of the party bound. The obligations, for 
instance, of one to whom money has been paid by mistake of fact 
to refund it ; of the county treasurer to re-pay illegal taxes collected 
by duress and against the protest of the party paying; of a 
divorced husband to pay for the support of his children of whose 
custody he has been deprived ; of a judgment debtor to pay the 
judgment, the entering of which he may have contested to the very 
limit of his power, are all obligations imposed against the will of 
the party bound. In this feature they resemble the obligations 
the violation of which constitutes a tort. But, on the other hand, 
they differ from such obligations in radical respects. A right, the 
violation of which constitutes a tort, is a right to non-action, to 
non-interference ; the right to be let alone ; the right not to be 
slandered, assaulted, injured in one's person or estate. The corre- 
sponding duty is a negative one: the duty to refrain. But a 
quasi-contractual right is a right to demand of the other party not 
non-action, but action-performance; and the corresponding duty 
is not that of refraining but of doing. And further a right, the 
violation of which constitutes a tort, is always a right in rem, one 
that avails against mankind in general ; while a quasi-contractual 
right is a right in personam, one availing only against a certain 
person or certain defined persons. In the old nomenclature of our 
law there was no term for rights and duties of this kind, although 
their existence was recognized. Before Austin's time there had 
been no serious attempt to make a category of legal rights and 
duties. English lawyers looked first not to the antecedent rights 
of parties, but to the remedies by which the rights, whatever their 
nature, might be enforced, and then, reasoning backwards, said that 
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the character of a right is determined by the nature of the remedy 
which the law of procedure affords for its vindication. Inasmuch 
as, in the very nature of things, rights must precede even the 
occasion for remedies, and inasmuch as the law gives full recogni- 
tion to some rights for which any active remedy is denied, as, for 
instance, the rights of a party under a contract unenforceable under 
the Statute of Frauds, or by reason of the Statute of Limitations, 
this was of course thoroughly illogical. 

Now, apart from real actions, and actions for the recovery of 
specific property, remedial rights at law were divided into two 
classes ; remedies ex contractu and ex delicto, remedies ' sounding 
in contract ' and ' sounding in tort/ The very constitution of our 
nature as human beings renders the recognition of quasi-contractual 
rights and duties inevitable, and remedies had to be afforded for 
their enforcement in one or the other of these two classes. Neither 
class clearly applied. The remedy ex delicto — in tort — was not 
applicable, for there was no violation of a right in rem, nor of the 
negative duty of refraining. The remedy ex contractu — in con- 
tract — was not applicable, for although there had been a violation 
of a right in personam, and of the affirmative duty of doing, there 
had not only been no promise (the distinctive mark of a contract), 
but the obligation violated was one forced upon the obligor 
against his will. 

The courts solved the difficulty in their usual manner by resort- 
ing to a bold fiction ; ' content to rest in a compromise between the 
forms of pleading and the convenience of mankind/ they said that 
inasmuch as the obligor in a quasi-contractual obligation is bound 
to the performance of the duty imposed upon him, we shall 
conclusively presume that he promised to perform it, and on this 
indisputably assumed promise he is liable ex contractu. As a matter 
of pleading this may have been well enough, but the fiction thus 
invented has been the source of no little confusion in our substantive 
law. It gave rise to the term ' a contract implied in law/ and this 
term has led many courts and commentators to overlook the dis- 
tinction between contracts implied in fact and so-called ' contracts 
implied in law.' If a man gets upon a street car there is a contract 
implied in fact to pay the fare. The running car is an offer to 
carry him at the usual price, and his boarding it is as much a 
promise to pay that fare as if he had promised the conductor in so 
many words. So if I go into a restaurant and order and eat a meal, 
my conduct is a promise to pay for it, as effective as if I had made 
a written promise before being served. I may promise either by 
word or by act; both are mere methods of communication. A 
promise implied in fact differs in its essence in no way from 
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a promise uttered or written in words. There is no difference 
between the nature of the promises, though there may be a 
difference as to the evidence by which they can be proved. 

The contract here is one based on the expressed consent of the 
parties. But to assert that by a conclusive presumption, by 
a 'contract implied in law,' persons have contracted in spite of 
their intention not to contract, is simply ' to say the thing that is 
not/ And yet this erroneous conception is frequently met with. 
To cite a single and classical instance, Blackstone says, vol. iii, 
p. 160: 

* It is a part of the original contract entered into by all mankind 
who partake the benefits of society to submit in all points to the 
municipal constitutions and local ordinances of that state of which 
oach individual is a member. Whatever, therefore, the laws order 
any one to pay, that becomes instantly a debt, which he hath before- 
hand contracted to discharge/ 

Nothing could better illustrate the confusion incident to the 
notion of ' contracts implied in law.' For the inevitable meaning 
of the passage is that if I commit any tort for which I am answer- 
able in damages, I can be held not only on the ground that I have 
done that wrong for which I never intended to make reparation, 
but on the ground that, contrary to the fact, I had beforehand 
contracted to make the damages good. 

This, in its last analysis, would simply be to make all rights and 
obligations contractual ; a reductio ad absurdum. 

Quasi-contractual rights recognized and enforced by actions at 
law (and I use the words ' at law ' as distinguished from ' in equity, 1 
thus eliminating the entire subject of trusts, for they are cognizable 
only in equity) may be subdivided into those founded : 

(1) Upon a record. 

(a) Upon a statutory or official or customary duty, or a duty 
flowing from the domestic relations. 

(3) Upon the doctrine expressed in the maxim, 'lure Naturae 
aequum est neminem cum alterius detrimento et iniuria fieri 
locupletiorem.' By the law of nature it is right that no man shall 
enrich himself unjustly at the expense of another. 

This is, with a slight modification, the subdivision first made by 
Prof. Ames in his article on the History of Assumpsit, a Harv. 
Law Rev. 53, 64, and adopted by Prof. Keener in his treatise on 
Quasi-Contracts, Prof. Holland's category is somewhat different : 
he divides the rights in question into four classes— the Domestic, 
the Fiduciary, the Meritorious, and the Official. 

A judgment for money damages is commonly stated to be 
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a contract of record, and yet so long ago as the case of Bidleson v. 
Whytel, 3 Burrow, 1545, 1548 it was held by Lord Mansfield, after 
great deliberation and after consultation with all the judges, that 
' a judgment is no contract nor can b§ considered in the light of 
a contract; for iudicium redditur in invitum.' So in respect 
of liabilities imposed by statute the court of appeals of New York, 
in McCoun v. R. & Co., 50 N. Y. 176, 180, says: 

' A contract is a drawing together of minds until they meet and 
an agreement is made to do, or not to do, some particular thing. 
It may be express or it may be implied, or inferred from circum- 
stances, and this implication is but the result of the ordinary and 
universal experience of mankind. If A borrows money of 2J, the 
courts may imply a promise to repay the money, for the universal 
experience is that in such a case a promise is exacted and made. 
An implied promise or contract is but an express promise proved 
by circumstantial evidence. It is quite distinct from that fiction 
by which a statute liability has been deemed sufficient to sustain 
an action of assumpsit upon the ground that a party subjecting 
himself to the penalty or other liability imposed by statute has 
promised to pay it. ... A statute liability wants all the elements 
of a contract, consideration, and mutuality, as well as the assent of 
the party.' 

So the obligations incumbent upon officials to perform certain 
duties, and (although this is denied by Prof. Holland) the 
obligations attached by ' custom of the realm ' to certain callings, 
as those of a common carrier to serve and carry safely for all who 
apply, and of an innkeeper to receive guests and safely keep their 
goods, are quasi-contractual. 

So also the obligations and rights resulting from status — e.g. 
the obligation flowing from the relation of parent and child, which, 
as held in Pretzinger v. Pretzinger, 45 Ohio St 45a, requires a father 
to support his minor child even after a decree of divorce depriving 
him of its custody, and the right of the mother to recover from him 
reasonable compensation for necessaries furnished by her to the 
child after such decree, are quasi-contractual in their nature. 

The most frequent instances, however, of quasi-contractual rights 
and duties are those which are founded on the maxim already 
quoted against unjust enrichment: such as the right against 
infants and lunatics to compensation for necessaries furnished 
them ; the right against a tort feasor to hold him liable, apart from 
any question of tort, for the value of what he unjustly acquired 
(usually called the right to waive the tort and sue upon the implied 
promise) ; the right to recover the value of benefits conferred and 
deliberately retained under an actual contract, when by reason of 
failure to observe some formality (e. g. the Statute of Frauds), or 
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some default of complete performance not culpable, the plaintiff 
cannot sue on the contract itself; and the right to recover money 
paid, or the value of goods delivered under mistake of fact. It is 
these rights and duties occupying ground midway between contract 
and tort, the cases illustrating them and the principles exemplified 
in the cases, which we are to study together during the ensuing 
year. I venture to express the hope that the performance of this 
duty may prove as profitable and as pleasant for you as the course 
we covered together last year was for me. 

Gustavus H. Wald. 

[Perhaps I may be allowed to put in a plea for Sir Matthew 
Hale's ' Analysis of the Civil Part of the Law ' as having been a 
serious though not a very successful ( attempt to make a category 
of legal rights and duties.' At any rate it determined the arrange- 
ment of Blackstone's Commentaries. — F. P.] 
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INDICTMENTS AND THE RULE COMMITTEE. 

SOME time ago I ventured to set forth in the pages of this 
Review a few reasons for supposing that lawyers interested 
in the administration of the criminal law cannot look to Parliament 
for any improvement of that law by the ordinary process of 
legislation. How far the legislation in the course of the present 
Session has supported this view I do not wish to consider in detail, 
but I think it may be cited as proving, either that legislation 
dealing with the criminal law is likely to arouse such an amount 
of opposition as to render it even more unpopular in the future 
than it has been in the past, or that it is likely to have a mis- 
chievous effect. In any case, since the publication of the article 
referred to I have made what seems to me to be a discovery, and 
what has appeared in the same light to several eminent and 
experienced persons whom I have consulted in the matter. This is 
that the Rule Committee have power to regulate pleading, practice, 
and procedure in criminal cases tried at Assizes without any 
assistance from the Legislature, and I venture to think this power 
might be used with the most excellent effects. It would be easy to 
sketch out a complete reform of criminal procedure which might be 
effected in this way. I prefer however, by confining myself to more 
modest limits, to disarm all possible opposition, and at present 
therefore will only suggest an amendment of criminal pleading, in 
other words of indictments. Whatever may be the archaeological 
value of the law relating to indictments I do not think that any 
one can contend that it is rational or convenient. It ought to be 
a comparatively simple matter to describe the offence of which 
a prisoner is accused, and with the procedure followed in summary 
jurisdiction and the appropriate clauses of the Criminal Code Bill 
of 1880 before us, it is no very difficult matter to suggest rules 
which would put an end to all the existing phantasies which 
surround the subject in the case of indictable offences. 

In the first place therefore I propose to show that the Rule 
Committee have power to make rules as to indictments, in the 
second to suggest rules which I think might profitably be made. 
In conclusion I will set out a few indictments as they are at 
present, and as they would be under the proposed rules, in 
considering which I will ask my readers to remember that the 
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proper purposes of an indictment are — (i) to inform the prisoner 
what the crime is of which he is charged, both in point of law and 
in point of fact; (2) to bind the prosecution down to proving 
a definite crime — definite, that is, from both these points of view ; 
(3) to serve as a record of what offence a prisoner has been con- 
victed or acquitted. 

As to my first point I think it is obvious that the Crown Court 
at Assizes is a part of the High Court. I have never heard the 
fact doubted, but the proof is as follows. By sect. 16, sub-sect. (11) 
of the Judicature Act, 1873, there is transferred to the High Court 
'the jurisdiction which at the commencement of this Act was 
vested in or capable of being exercised by . . . the Courts created 
by commissions of Assize, of Oyer and Terminer, and of Gaol 
Delivery, or any of such commissions.' By sect. 29 of the same 
Act 'Her Majesty by commission of Assize or by any other 
commission, either general or special, may assign to any judge or 
judges of the High Court or other persons usually named in 
commissions of Assize . . . the exercise of any . . . criminal 
jurisdiction capable of being exercised by the said High Court . . . 
and any commissioner or commissioners appointed in pursuance of 
this section shall, when engaged in the exercise of any jurisdiction 
assigned to him or them in pursuance of this Act, be deemed to 
constitute a Court of the High Court of Justice.' Thus it is plain 
that the old Courts of Assize and so forth have been abolished by 
having their powers ' transferred ' from them and ' vested ' in the 
High Court ; and any person to whom a commission of Assize, &c, 
is issued is a Court of the High Court. Without going into more 
detail, this view is corroborated by sect. 26 of the same Act, and is 
at least not opposed to sect. 93. Further reference may be made to 
sects. 34 and 31. The former assigns certain functions to the 
various divisions of the High Court, and does not assign the trial 
of prisoners at Assizes to any of them, since the ' causes and 
matters . . . criminal' referred to in sub-sect. (2), detailing the 
matters assigned to the Queen's Bench Division, seem to be only those 
which are contained in the Crown Paper, Trials at Bar, Criminal 
Informations, &c. This, however, is no limitation of the powers of 
the Supreme Court or the High Court over criminal causes at the 
Assizes, since sect. 31 enacts only that ( there shall be in the said 
Court five divisions/ and does not say that it shall consist of five 
divisions, which seems to show that the Legislature bore in mind 
the fact that the Assize Courts were part of the High Court and 
purposely left them out of any division. 

It is not necessary to consider in any detail the powers possessed 
by the Rule Committee. Their scope is determined by sect. 1 7 
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of the Judicature Act, 1875, and includes a power of 'regulating 
the pleading, practice, and procedure in the High Court of Justice/ 
This is extended by sect. 7 of the Appellate Jurisdiction Act, 1876, 
and sect. 22 of the Judicature (Officers) Act, 1879. The Rule 
Committee is constituted by sect. 19 of the Judicature Act, 1881, 
which it seems must apply to sect. 17 of the Act of 1875, though 
it does not do so expressly. 

Other enactments might be quoted to corroborate my view of 
the powers of the Rule Committee, but sects. 16 of the Act of 1873 
and 17 of the Apt of 1875 really establish my whole point. I will 
therefore proceed to suggest fourteen rules, which would, I believe, 
make pleading in criminal cases as simple as it ought to be. All 
of them have been approved of in principle by a Committee 
consisting of Lord Blackburn, Justices Lush, Barry, and Stephen, 
and by Lord Cross and the law officers of 1880. I have not, 
however, tied myself closely to the provisions of the draft Code 
of 1880, because rules have, of course, no power to alter the sub- 
stantive law, and in some respects I venture to think that the 
Committee would have taken rather a bolder line than, they did 
had they had the experience which we have had of the administra- 
tion of the Rules of 1883. The rules are as follows : — 

1. These rules shall apply to indictments tried in the Queen's 
Bench Division of the High Court of Justice, and shall apply to 
informations as though they were indictments, but shall not apply 
to proceedings on the Crown side of the High Court of Justice. 

2. Indictments shall begin in the form given in the schedule 
hereto or to the like effect. 

Schedule. 

County of Glamorgan. 

Court of Oyer and Terminer, and Gaol Delivery. 

The 25th day of May, 1898. 

The Grand Jury charge (specifying the offence). 

And they present (stating the facts). 

Or, 
The Grand Jury charge and present (specifying the offence and facts). 

In case of several counts — 

First Count. The Grand Jury charge and present, &c. 

Second Count / ^^ ^ e ^ ran< ^ Jury f ur th er charge and present, 

3. One indictment may contain any number of counts, provided 
that to a count charging murder no count charging any offence 
other than murder or being accessory to murder shall be joined ; 
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and one indictment may contain counts for both felony and 
misdemeanour. Each count in an indictment may be treated as 
a separate indictment; and shall be tried separately, unless the 
Court otherwise orders. One count may charge any number of 
offences, and felonies and misdemeanours may both be charged in 
one count ; but one count shall not in general present more than 
one transaction. Provided that nothing herein contained shall be 
taken to diminish the effect of sects. 5 and 71 of the Larceny 
Act, 1 86 1, but that it shall be lawful to include the distinct acts 
of stealing, not exceeding three, referred to in sect. 5, and the 
distinct acts of embezzlement, not exceeding three, referred to in 
sect. 71, in one count. 

Where the Court considers that an accused person may be 
embarrassed in his defence by more than one offence being charged 
as arising out of one transaction, or by more than one transaction 
being presented in one count, the Court may amend the count by 
dividing it as they see fit, or may put the prosecutor to his election 
as to which one or more of the offences charged, or of the trans- 
actions presented, he will proceed on: and the Court shall have 
absolute discretion as to the offences or transactions between which 
the prosecutor is to make his election. 

Note. — This rule is taken to a great extent from sects. 430, 43 1 , and 
441 of the Code. The idea is that one indictment will contain all the 
charges to which a prisoner is liable ; a count will take the place, 
roughly speaking, of an indictment of to-day ; but each count will 
contain only one set of facts. Each count will consequently be 
tried separately. I alter the rule as to election where more than 
one offence is charged ; the present rule is obviously absurd. 

4. Every count of an indictment shall contain, and shall be 
sufficient if it contains in substance, a statement that the accused 
has committed some indictable offence or offences therein specified. 

Such statement may be made in popular language without any 
technical averments or any allegations of matter not essential to 
be proved. The crime may be described by the term by which it 
is commonly known, or in the words of the enactment describing 
the crime or declaring the matter charged to be a crime, or in any 
words sufficient to give the accused notice of the crime with which 
he is charged. 

Every count shall contain so much detail of the circumstances 
of the alleged crime as is sufficient to give the accused reasonable 
information, as to the act or omission to be proved against him, and 
to identify the transaction referred to. A count may refer to any 
section, or part of any section, of any statute creating the offence 
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charged therein, and in estimating the sufficiency of such count the 
Court shall have regard to such reference. 

Note. — This is a most important rule ; it is taken nearly verbatim 
from sect. 430 of the Code. 

5. The Court may, before the verdict is given, make any amend- 
ment in an indictment or in an amended indictment, and may, and 
if the amendment is calculated to embarrass the prisoner in his 
defence, shall, cause the trial to be adjourned to a future day of 
the current sittings, or to a future sitting of the same Court, or 
to the next sitting of any other tribunal competent to try the 
case. In considering whether an indictment ought to be amended, 
the Court may have regard to the depositions. 

The Court may make any amendments in any pleading other 
than an indictment, or in any particulars that they may make in 
case of an indictment. 

Note. — This is the most important proposal of all. It corresponds 
to sect. 436 of the Code. In theory it enables a judge to try a man 
for murder when he has been committed for larceny. I have tried 
to limit the judges' power to amendments which would cause the 
prisoner to be tried only for the same kind of offence as that of which 
he is accused, but without any satisfactory result ; and I suggest it 
is better to leave the matter in the simple way I have put it. 

My rule resembles the provision contained in the Code as it was 
originally drafted, rather than as it was finally settled. 

6. No count for publishing a blasphemous, obscene, or defa- 
matory libel, or for selling or exhibiting an obscene book, pamphlet, 
newspaper, or other printed or written matter, shall be deemed 
insufficient on the ground that it does not set out the words thereof: 
provided that the Court may order that a particular shall be furnished 
by the prosecutor stating what passages in such book, pamphlet, 
newspaper, printing, or writing are relied on in support of the 
charge. 

A count for libel may charge that the matter published was 
written in a sense which would make the publishing criminal, 
specifying that sense without any prefatory averment showing how 
the matter was written in that sense. And on the trial it shall be 
sufficient to prove that the matter published was criminal either 
with or without such innuendo (? averment). 

Note. — This comes verbatim out of the Code: see sect. 433. 
I suppose that where the libel is contained in a few words it would 
always be set out; but where it consists of lengthy passages in 
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a book or pamphlet it might properly be described by reference 
to lines and pages. The rule would at all events do away with 
the absurdity of having a whole pamphlet engrossed, as was done 
in the case of R. v. Butterfield in 1890, giving rise to a justification 
17 feet* long. 

The effect of par. 2 I take to be that all the facts which make 
a statement libellous are to be expressed in the innuendo. I am 
not sure that this would always be the right way of doing it ; e. g. 
A wrote of B, ' he is a blackleg and has been expelled from his 
union/ meaning thereby that B was a member of the Seaman's 
and Fireman's Union, that a strike took place, that A did not 
come out with the other men, &c. In such a case it ought to be 
made plain in the indictment that the words may be libellous, and 
if you are going to tell the story the words ought to come at the 
end of it. On the other hand, one does not want the story told in 
the averments to be repeated in the innuendo. 

7. A rule to be drafted on the following lines: — 

In an indictment for perjury it shall be sufficient to specify the 
Court before which it was committed and its sitting, without 
alleging that it was properly constituted or competent to administer 
an oath. It shall not be necessary to state that the statement was 
material ; a general statement of its falsity shall be sufficient. 

8. The same as to false pretences as far as their falsity is 
concerned. 

Note. — As to these two rules see sect. 434 of the Code. The rules 
are much less sweeping than the Code, which among other things 
makes it unnecessary to give the words used in perjury, or to 'set 
out in detail ' the false pretences, &c. This surprises me, and I 
prefer to leave these rules in an unfinished state. 

9. The prosecutor may at any time before the trial give to the 
accused and to the Court particulars of the offence charged in 
the indictment, and the Court may at any time order the prose- 
cutor to give such particulars upon such terms as to them shall 
seem just 

In considering whether particulars are required or not the Court 
may have regard to the depositions. 

The particulars herein referred to shall be in the form given in 
the schedule hereto or to the like effect. 

Note. — See sect. 435 of the Code, by which particulars were con- 
fined to charges of perjury and fraud. 

10. Any plea to an indictment which is made in writing shall 
begin in the form in the schedule hereto or to the like effect. It 
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shall be subject to the rules hereby provided as to indictments, 
and shall be held sufficient if it sets forth in a summary form the 
points of law and the material facts on which the party pleading 
intends to rely. A prosecutor may in his replication to a plea to 
an indictment join issue upon the plea, and such joinder of issue 
shall operate as a denial of every material allegation of facts in the 
pleading upon which issue is joined ; but it may except any facts 
which the party may be willing to admit, and shall then operate 
as a denial of the facts not so admitted. 

Note. — The only plea to an indictment which must be made in 
writing is justification of a libel ; autrefois acquit and autrefois 
convict need not. Cf. sect. 450 of the Code. 

11. It shall not be necessary to state in any indictment or other 
document connected with the trial of a prisoner whether the crime 
which he is alleged to have committed or which he has been 
convicted of committing is a felony or misdemeanour. The prisoner 
may plead not guilty after demurrer in cases both of felony and 
misdemeanour. 

The prisoner may plead over a plea of autrefois convict or 
autrefois acquit in misdemeanour as in felony. 

Note. — There remain unaffected the differences between misde- 
meanours and felony in relation to — (a) arrest, (b) bail, (c) swearing 
the jury, (d) arraigning and giving in charge, (e) challenges, 
(/) calling on the prisoner, (g) previous convictions, (A) disqualifi- 
cation on conviction, (i) the effect of previous conviction. 

I suggest that the Rule Committee could abolish distinctions 
(c), (rf), (e) and (/), but the matter is not quite simple. 

12. Every count shall be deemed divisible; and if the commis- 
sion of the crime charged, as described in the enactment creating 
the crime or as charged in the count, includes the commission of 
any other crime, the person accused may be convicted of any crime 
so included which is proved, although the whole crime charged is 
not proved ; or he may be convicted of an attempt to commit any 
crime so included, provided that on a count for murder the jury 
shall not find the prisoner guilty of any other offence than murder 
or manslaughter or an attempt to commit murder. 

Note. — I suggest that this is a matter of procedure or pleading. 
Cf. sect. 440 of the Code. 

13. No objection shall be taken to an indictment except by 
a motion to quash, which may be made at any time previous to 
judgment; by motion in arrest of judgment, which may be made 
after conviction and before judgment ; or by a writ of error. 
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Demurrers are abolished. If a copy of the indictment is served 
on the prisoner within days of the trial, no objection 

may be taken to it without leave of the Court, except by a written 
notice served on the prosecution within days of the 

trial stating what objections will be taken; in which case no 
objection may be made which is not stated in the notice except by 
leave of the Court. 

Note. — I have supposed demurrers not to be abolished in rule 11. 
The second part of this rule is designed to meet cases where the 
accused person is defended before the actual trial takes place. 

[4. Indictments may be on paper : numbers may be indicated by 
figures. 

I add a few forms of common indictments drafted as they would 
be under the rules, and as they are now. 

Larceny. 

The Grand Jury charge A with larceny against the Common Law 
and the Larceny Act, 1861, sect. 4. 

And they present that on the 10th of April, 1898, he stole a 
watch the property of B. 

Or, 

The Grand Jury charge and present that on the 10th of April, 
1898, A committed larceny against the Common Law and the 
Larceny Act, 1861, sect. 4, by stealing a watch the property of B. 

(Previous Conviction.) 

And the Grand Jury further present that A was convicted of 
felony on the 14th of October, 1897, at the Quarter Sessions for the 
County of Monmouth. 

Present Form (Archbold). 

The County of) The jurors for Our Lady the Queen upon their 
Glamorgan oath present that A, on the tenth day of April, in the 
to wit. J year of our Lord one thousand eight hundred and 
ninety-eight, one watch of the goods and chattels of B feloniously 
did steal, take, and carry away, against the peace of Our Lady the 
Queen, her crown and dignity. 

And the jurors aforesaid upon their oath aforesaid do further 

present that heretofore and before the commission of the felony 

hereinbefore charged, to wit, at the Court of General Quarter 

Sessions for the County of Monmouth holden on the fourteenth 

vol. xtv. u 
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day of October, in the year of our Lord one thousand eight hundred 
and ninety-seven, on the same day as last aforesaid the said A was 
convicted of felony, which said conviction is still in full force, 
strength, and effect, and not in the least reversed, annulled, or made 
void. 

Embezzlement. 

The Grand Jury charge A with embezzlement under the Common 
Law and the Larceny Act, 1861, sect. 68. 

They present that on the icth of April, 1897, he was clerk to B % 
and as such received £5 from C, which he embezzled. 

Or, 
The Grand Jury charge and present that on the 10th of April, 
1897, A was clerk to B, and as such received £5 from C, which he 
embezzled contrary to the Common Law and the Larceny Act, 
1 86 1, sect. 68. 

Present Form (Archbold). 

County of ) The jurors for Our Lady the Queen upon their 
oath present that A 9 on the tenth day of April, in thes 
year of our Lord one thousand eight hundred and 
ninety-seven, being then employed as clerk to B 9 did then, and 
whilst he was so employed as aforesaid, receive and take into his 
possession certain money to a large amount, to wit to the amount of 
five pounds, for and in the name and on the account of the said B { 
his master, and the said money then fraudulently and feloniously 
did embezzle ; and so the jurors aforesaid upon their oath aforesaid 
do say that the said A then, in manner and form aforesaid, the said 
money the property of the said B his said master feloniously did 
steal, take, and carry away, against the form of the Statute in such 
case made and provided, and against the peace of Our Lady the 
Queen, her crown and dignity. 

Note. — The reason for adding the last clause in this form seems 
to be that by sect. 72 of the Larceny Act a jury may convict of 
larceny on an indictment for embezzlement. 



Glamorgan 
to wit. 



False Pretences. 

The Grand Jury charge A with obtaining money by false 
pretences with intent to defraud under the Larceny Act, 1861, 
sect. 88. 

They present that on the 10th of April, 1897, A obtained £5 
from B by pretending that a cheque drawn by himself on the 
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London and Westminster Bank was a good order for the payment 
of that sum, and the bank had agreed to pay the amount thereof. 



Present Form (Archbold). 



County of 

Lancaster 

to wit. 



The jurors for Our Lady the Queen upon their oath 
present that A, on the tenth day of April in the year of 
our Lord one thousand eight hundred and ninety-seven, 
unlawfully, knowingly, and designedly did falsely pretend to B that 
a cheque drawn on the London and Westminster Bank (Limited), 
which he the said A then gave to the said B, was a good order for. 
the payment of the sum of five pounds to the said B, and that it had, 
before then, been agreed between him the said A, and one C> the 
manager of the said bank, that the amount of the said cheque 
should be paid on the presentation thereof at the said bank, by 
means of which said false pretences the said A did then unlawfully 
obtain from the said B certain money, to wit five pounds, with 
intent to defraud ; whereas in truth and in fact the said cheque 
was not a good order for the payment of five pounds as aforesaid, 
and it had not before then been agreed between, &c. (as above), as 
he the said A well knew at the time when he did so falsely pretend 
as aforesaid; against the form of the Statute in such case made 
and provided, and against the peace of Our Lady the Queen, her 
crown and dignity. 

Add two counts alleging the false pretences to he (1) that the cheque 
was a good order , fyc. ; (2) that the agreement had been made. 



Common Assault. 

The Grand Jury charge and present that A, on the 10th of April, 
1897, committed a common assault on B, contrary to 24 and 25 Vict, 
c. 100, s. 47. 

Present Form (Archbold). 

- County of \ The jurors for Our Lady the Queen upon their 
Lancaster - oath present that A, on the tenth day of April, in the 
to wit. J year of our Lord one thousand eight hundred and 
ninety-seven, in and upon one B did make an assault, and him the 
said B did then beat, wound, and ill-treat, and other wrongs to the 
said B then did, to the great damage of the paid 2?, against the 
form of the Statute in such case made and provided, and against 
the peace of Our Lady the Queen, her crown and dignity. 



u 2 
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Fbaudulent Bankruptcy. 

Two Counts. 
First Count. 

The Grand Jury charge A with being a bankrupt and failing to 
discover all his property to the Official Receiver ; and with making 
a material omission in a statement relating to his affairs ; and with 
not delivering up to the Official Receiver, or as he directed, part of his 
property which was in his custody or under his control, and which 
he was by law required to deliver up ; and with not delivering up to 
the Official Receiver, or as he directed, all documents, papers, and 
writings in his custody and under his control relating to his 
property and affairs; contrary to the Debtors Act, 1869, sect. 11, 
sub-sects. (1), (6), (2), and (3). 

And they present as follows : — A was adjudged a bankrupt in the 
Cardiff County Count on the icth of April, 1896, and B was then 
appointed as Official Receiver. A on the 30th of June, 1896, handed 
to B what purported to be a complete account of all his property, but 
he omitted therefrom an I.O.U. for £45 drawn in his favour by C 
and dated the 15th of April, 1897. And he did not deliver up the 
said I.O.U. to B or as he directed. 

Second Count. 

And the Grand Jury further charge A with being a bankrupt 
and failing to deliver up to the Official Receiver, or as he directed, 
part of his property which was in his custody and under his control, 
and which he was by law required to deliver up, contrary to the 
Debtors Act, 1861, sect. 11, sub-sect. (2). 

And they present that A was adjudged a bankrupt and B was 
appointed his receiver as aforesaid, and that A did not deliver up to 
£ y or as he directed, a certain stack of hay and farming stock on 
a farm at Llanishen. 

The indictment in use at present would contain five counts, each of which 
would be about the same length as each of the above, because by sect. 19 of 
the Debtors Act it is enough to i set out the substance of the offence 
charged in the words of this Act.' 



Pebjuby. 

The Grand Jury charge T. S. with wilful and corrupt perjury 
against the Common Law and 5 Eliz. c. 93, and 2 Geo. II, c. 25. 

And they present that on the 10th of April, 1897, S. K. was tried at 
Warrington Petty Sessions for selling beer during closing hours on 
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Sunday. T. S. was sworn as a witness and said, ' I was never in the 
house at all that day, and never saw the policeman before in my 
life. I never was in Burtonwood at all that day. I had not been 
in it for a fortnight before that day.' These statements were all 
false to his knowledge when he made them. 

The corresponding form in Saunders contains 1 155 words. This 
one contains 168. 

These rules and forms are no doubt capable of a good deal of 
amendment, as the work of one man on such a subject always must 
be; but I suggest that they indicate the kind of improvement 
which the Rule Committee could effect in our present system of 
criminal pleading, with I believe the universal approbation of all, 
persons concerned. 

BL L. Stephen. 
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FOLLOWING PROPERTY IN THE HANDS OF AN AGENT. 

TO what extent a principal is entitled to follow and recover 
money or securities which he has placed in the hands of 
a stockbroker for the purpose of investment, of safe custody, or of 
sale, is a question which is of importance owing to the vast and 
continually increasing amount of the transactions daily conducted 
upon the Stock Exchange. A stockbroker is neither more nor less 
than the agent of his principal, and the general rule of law that an 
agent is in the position of a trustee for his principal of property 
belonging to the principal which is for the time being in the agent's 
custody, is now beyond dispute 1 ; but the question appears to be 
still open to argument as to whether this fiduciary relationship 
exists for all purposes or is confined to particular species of 
property. 

In cases of express trust the law is clear that, in the event of 
a breach of trust being committed by the trustee, a cestui que trust 
is entitled to follow the trust property — into whatever form it may 
have been converted, and whether the trustee's estate is or is not 
being administered by the Court of Bankruptcy 2 — into the hands 
of any one who either is not .himself a holder for value without 
notice of the trust, or has not derived his title from a person who 
was in that position ; provided that the property can be identified, 
and that the claim is not barred by lapse, of time. And it is 
difficult to understand why a distinction should be made between 
express trusts and trusts created by implication of law. 

It is perhaps permissible to dtfubt whether it was altogether 
a wise policy which, in the first instance, led to the introduction 
of the * intricacies and doctrines connected with trusts' into 
ordinary commercial relations. One would have thought that the 
owner of property, who voluntarily placed his property in the 
hands of another, might have been left to such remedies as 
the ordinary relation of debtor and creditor would have afforded, 
in case the credit or integrity of his agent proved to be less satis- 
factory than he supposed. But since these doctrines have been 
introduced, it will surely be more convenient to adopt the broad 
principle that whenever a fiduciary relationship is established 

1 Whitecomb v. Jacob, I Salk. 160 ; Taylor v. Flumer, 3 M. & S. 562, 16 R. R. 361 ; Ex 
parte Cooke, In re Straehan, 4 Ch. D. 123 ; KncUchbull v. HaUett, 13 Ch. D. 696 ; Harris 
v. Truman, 7 Q. B. D. 340. 

* Ex parte Hardcastlc, re Mawson, 44 L. T. 523. 
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between an owner of property and a person to whom he entrusts 
it for a specified purpose, the relationship shall continue to exist 
as to the property no matter what may be the changes in its form, 
than that the relations of the parties shall depend upon and vary 
with variations in the property's character. 

In his Principles of Bankruptcy * Lord Justice Vaughan Williams, 
after stating that * there is a third class of trusts, where the bank- 
rupt has not the general but only a special property, e.g. where 
the property is vested in the bankrupt as an agent, such as a factor, 
&c.' — a category which undoubtedly includes brokers — continues : 
1 It has been said (Taylor v. Plumer, 3 M. & S. 575) that the reason 
why money, the proceeds of goods deposited with a factor, passes 
on the bankruptcy of the factor to the trustee in bankruptcy, is 
that money intermixed with other moneys cannot be distinguished : 
but it would seem from the cases of Frith v. Cartland, 34 L. J. Ch. 
301, and Pennell v. Deffell, 23 L. J. Ch. 115, that this is not so, and 
that the true reason why the Court of Bankruptcy will not appro- 
priate to the principal money so received and intermixed by the 
factor is that, according to the ordinary course of business between 
merchants and their factors, the former voluntarily become the 
creditors of their factors in respect of the moneys so received, 
whereby the moneys, although the proceeds of goods received on 
trust, lose their trust character.' 

As will be seen presently, what Pennell v. Deffell and Frith v. 
Cartland decided was, that a trust fund may be followed although 
it consists of money, provide^ that the money can with reasonable 
certainty be identified as the trust property, or as the proceeds 
of the trust property ; in other words, that by ' ear-marking,' 
in the case of money, a reasonably certain identification is to be 
understood, and not that, if anything is to be taken out of a mixed 
fund, it must be the identical coins which were put in. Frith v. 
Cartland, indeed, appears to be in distinct opposition to the conten- 
tion that money, the proceeds of property entrusted to an agent 
of this class, loses its trust character, and, after a review of the 
earlier cases, it will be submitted that not one of them supports 
such a proposition. 

The earliest reported authority on the point appears to be the 
case of Whitecomb v. Jacob' 1 decided in the year 171 1. In that 
case it was held that ' if one employs a factor and entrusts him 
with the disposal of merchandise, and the factor receives the money 
and dies indebted in debts of a higher nature, and it appears by 
evidence that this money was vested in other goods, and remains 
unpaid, those goods shall be taken as part of the merchant's 
1 Sixth Edition, p. 172. * a 1 Salk. 160. 
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estate, and not of the factor's ; but if the factor have the money, 
it shall be looked upon as the factor's estate, and must first answer 
the debts of a superior creditor, &c, for in regard that money has 
no ear-mark, equity cannot follow that in behalf of him that 
employed the factor.' So that, in this case, there was a trust as 
to the property originally deposited with the factor, and a trust 
as to the property bought with the proceeds of the original pro* 
perty, and both could be followed ; but the money itself could not 
be followed, not, according to the Court, because it had lost its 
trust character, but because it was considered at that period that 
money could not be ear-marked. 

In 1 716, in the case of Copeland v. Gallant *, Lord Hardwicke held 
that if a bankrupt was in possession of goods of which he was 
empowered to dispose on behalf of another, such property was not 
liable to the bankrupt's debts either in law or in equity. 

In the next case, Godfrey v. Furzo 2 in 1733, the question was as 
to goods entrusted to a factor in London by a merchant beyond 
sea, and Lord Chancellor King said : ' The factor in this case being 
only a servant or agent for the merchant beyond sea, can have no 
property in such goods ; neither will they ^e affected by his bank- 
ruptcy.' In a note to the case it is recorded that in a case of Ex 
parte Chion, heard in Trinity term 1721, Lord Parker had held that 
where a factor in London, having money of J. S. who resided in 
Holland, bought South Sea stock as factor of J. S., and took the stock 
in his own name, but entered it in his account-book as bought for 
J. S., the stock was not liable to the factor's debts in his bankruptcy. 

In 174a it was held in Scott v. Surman* that if goods were con- 
signed to a factor for sale, and he sold and received the money 
before his bankruptcy, and did not purchase with it any specific 
thing capable of being distinguished from the rest of his property, 
the principal could not recover the whole of the money from the 
bankrupt's assignees, but must prove in the bankruptcy as an 
ordinary creditor. But it was laid down that if the goods remained 
in specie in the factor's hands at the time of the bankruptcy the 
merchant was entitled to recover them from the assignees, and that 
the same was the case with money if it had not actually been paid 
to the factor by the purchaser, but was subsequently paid to the 
assignees. And Chief Justice Willes, in delivering the considered 
judgment of the Court, stated that the reason why money could 
not usually be followed was that it had no ear-mark. From this 
case it is evident that the Chief Justice considered that the trust 
attached as much to the money as to the property from which the 
money was derived ; for otherwise the money could not have been 
1 1 P. Wms. 314. » 3 P. Wms. 185. * Willes, 400. 
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followed when paid to the bankrupt's assignees subsequently to 
the bankruptcy. 

In commenting upon this case in the later case of Hyatt v. Bolle l 
in 1749, Burnet J. said : 'Suppose goods are consigned to a factor 
who sells them and breaks, the merchant for the money must come 
in as a creditor under the commission ; but if the money is laid 
out in other goods, those goods will not be subject to the bank* 
ruptcy. Suppose instead of selling the goods for ready money, he 
sells for money payable at a future day, and breaks before the day, 
if the assignees receive the money it will be for the use of the 
merchant. Or suppose that the factor has taken notes for the 
goods, if his assignees receive the money upon these notes it will 
be to the merchant's use/ 

In Ex parte Sayers 2 in 1800 it was held that bills which had 
come into the custody of the assignees of a bankrupt factor were 
not liable to the factor's debts, but that his principal had a lien 
upon them. 

In Taylor v. Plumer 8 , decided in 18 15, a principal handed to his 
broker a draft for money which he directed him to invest in 
Exchequer bills. The broker misapplied the money by purchasing 
American stocks and bullion, and was arrested with the securities 
upon him as he was starting for America. In an action by the 
broker's assignee in bankruptcy for delivery of the securities to 
him, Lord Ellenborough held that the principal was entitled to 
keep them as they had been bought with his money. His lord- 
ship said 4 : ' The plaintiff in this case is not entitled to recover 
if the defendant has succeeded in maintaining these propositions 
of law, viz. that the property of a principal entrusted by him to 
his factor for any special purpose belongs to the principal, not- 
withstanding any change which that property may have undergone 
in point of form, so long as such property is capable of being 
identified, and distinguished from all other property.' And again 5 : 
( And, indeed, upon a view of the authorities, and consideration of 
the arguments, it would seem that if the property in its original 
state and form was covered with a trust in favour of the principal, 
no change of that state and form can divest it of such trust, or 
give the factor or those who represent him in right, any other 
more valid claim in respect to it, than they respectively had before 
such change.' Later on he says fl : ' It makes no difference in reason 
or law into what other form, different from the original, the change 
may have been made, whether it be into that of promissory notes 

1 1 Atk. 172. ■ 5 Ves. 169, 5 R. R. 17. 

* 3 M. & S. at p. 562, 16 R. R. 361. * 3 M. & S. at p. 573, 16 R. R. 366. 

5 3 M. & S. at p. 574, 16 R. R. 366. 6 3 M. & S. at p. 575, 16 R. R. 367. 
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for the security of the money which was produced by the Bale 
of the goods of the principal, as in Scott v. Surman, or into other 
merchandise, as in Whitecomb v. Jacob ; for the product of or substi- 
tute for the original thing still follows the nature of the thing 
itself, as long as it can be ascertained to be such, and the right 
only ceases when the means of ascertainment fail, which is the case 
when the subject is turned into money, and mixed and confounded 
in a general mass of the same description. The difficulty which 
arises in such a case is a difficulty of fact and not of law, and the 
dictum that money has no ear-mark must be understood in the 
same way, i.e. as predicated only of an undivided and indistin- 
guishable mass of current money. But moneys in a bag, or other- 
wise kept apart from other money, guineas, or other coin marked 
(if the fact were so) for the purpose of being distinguished, are 
so far ear-marked as to fall within the rule on this subject, which 
applies to every other description of personal property whilst it 
remains (as the property in question did) in the hands of the factor 
or his general legal representatives.' 

The above cases, it is submitted, establish three propositions, 
two of which are still good law, while the third is not. AH the 
cases cited show (i) that property deposited with a factor by a 
principal is trust property and may be followed while in his hands, 
or in the hands of any one who claims as his representative ; White- 
comb v. Jacob, Scott v. Surman, Ryall v. Rolle, Ex parte Sayers, and 
Taylor v. Plumer prove (2) that if the factor has sold the original 
property and has invested the money in other goods, the trust 
attaches to those goods and the principal is entitled to claim them ; 
and Whitecomb v. Jacob, Scott v. Surman, Ryall v. Rolle, and Taylor 
v. Plumer are authorities for the proposition that money cannot be 
followed because it* cannot be identified. The two former propo- 
sitions have never been disputed; while as to the third, it is to 
be observed that it was never laid down absolutely that money 
could not be followed \ but merely that it could not be followed if 
it could not be identified. As has been shown, Lord Ellenborough 
in Taylor v. Plumer held that the principal could recover money if 
it had been kept separate; in 1762, in the case of Howard v. 
J emmet 2 , Lord Mansfield said : ' If an executor become bankrupt 
the commissioners cannot seize the specific effects of his testator ; 
not even in money which specifically can be distinguished and ascer- 
tained to belong to such testator and not to the bankrupt himself; ' 
and, as we have seen, in Scott v. Surman the Court held that if the 

1 Unless Whitecomb v. Jacob is to be taken as an authority to that effect, but the 
judgment in that case must be considered as qualified on this point by the later 
cases of Howard v. Jemmet and Taylor v. Plumer. 

* 3 Burr. 1369. 
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money had not already been paid to the bankrupt at the date of 
his bankruptcy, the principal was entitled to recover it from the 
bankrupt's assignees when subsequently paid to them. These 
cases, it is submitted, clearly show that it was not a lapse of trust 
upon conversion of the property into money, but the difficulty of 
tracing the money when once it had come into the bankrupt's 
hands, which, in the opinion of the judges of that period, prevented 
the principal from recovering in the latter case. And there is 
no reason to doubt — although there does not appear to be any 
authority on the point — that the right of recovery would have 
been lost under these circumstances in oases of express as well as 
of implied trusts. 

The principle, no doubt, upon which the former policy of the 
Courts of Chancery was based was that the currency has no 
specific and distinguishing characteristic such as a piece of personal 
property would usually possess, and therefore a cestui que trust 
could never say of a particular coin, ' That is my sovereign.' But 
in modern times the Courts have adopted a wider view of the 
question of identification, and, in the cases of Pennell v. Deffell, 
Frith v. Cartland, and KnatchbuU v. Rallett^ have recognized the 
possibility of ear-marking, in the sense of identifying, money. 
Accordingly, Lord Justice Williams is driven to find some other 
ground for the proposition that money in the hands of a factor 
is not recoverable by his principal, and he offers one which, it is 
submitted with respect, is hardly consistent with reason, and for 
which apparently the only authority — if an authority it be — is 
a dictum of Lord Justice Thesiger in Knatchhull v. Hallett. For, 
assuming Taylor v. Plumer and similar cases to have been correctly 
decided, if the trust lapsed upon conversion into money this 
curious result would follow — that property lodged with the factor 
would be trust property ; that the money into which it was con- 
verted would be freed from the trust ; but that if the factor were 
to expend that money in the purchase of other property, the trust 
would again revive and attach to such property. But modern 
decisions do not support this proposition. 

In Pennell v. Leffell l an official assignee of the Court of Bank- , 
ruptcy had, contrary to the rules of his office, paid moneys received 
by him in his official capacity, with moneys of his own, indis- 
criminately into his banking accounts. The plaintiff, his successor 
in office, claimed all the moneys standing to the assignee's credit in 
these accounts as trust moneys, but his claim was opposed by the 
representatives of the general creditors, who maintained that 
the plaintiff was only entitled to prove pari passu with the other 

1 (1854), 23 L. J. Ch. 115. 
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creditors. The Master found that the balances on both accounts 
were applicable, in the first instance, to the payment of the 
balances paid in by the assignee on account of insolvent estates, 
and remaining due at his death. Sir John Romilly M.R., however, 
overruled the Master's finding on the ground that 'the trust 
moneys being mixed up with his private moneys in his general 
account were indistinguishable according to the principle of Matsey 
v. Banner, which case governs the present ; and that as the trust 
moneys were not ear-marked, Mr. Green's (the official assignee) 
account is not applicable to the payment of the balances paid in 
on account of the bankrupt's estates, and remaining due at his 
death, in priority over his general creditors/ Here again, it will 
be observed, it was a want of ear-mark and not a failure of trust 
which was supposed to render the moneys irrecoverable. But 
Lords Justices Knight Bruce and Turner overruled Sir John 
Romilly's decision, holding that the moneys, though not ear-marked 
in the sense that the original coins were individually recognizable, 
were sufficiently identifiable for practical purposes, and were 
therefore recoverable by the plaintiff. 

Frith v. Carttand 1 was a somewhat similar case. The question 
there was whether the plaintiffs, Frith and Co., were entitled, in 
the character of cestui* que tru*tent> to recover from the assignees 
in bankruptcy of one Edwards the proceeds of certain bills which 
they had lodged with him, after such proceeds had been mixed 
with moneys belonging to Edwards personally. Frith and Co. had 
been in the habit of employing Edwards as their agent for the 
sale of goods abroad, and just before his bankruptcy had accepted 
bills for £2,500 which he had drawn upon them, a portion of the 
proceeds of which were in his possession at the time of his arrest. 
Vice-Chancellor Wood held that the principle of Pennell v. Befell 
applied, and that the plaintiffs were entitled to such sum as was 
attributable to the proceeds of the bills. 

In Ex parte Cooke, in re Strahan 2 a trustee employed a broker, who 
had notice of the trust, to sell out consols and invest the proceeds 
in railway stock. The broker sold the consols for cash, bought 
railway stock to the same amount for settling day, and received 
the price of the consols in a cheque, which he paid into his account 
at his bankers. He stopped payment and went into liquidation 
before settling day, and the trustee claimed so much of the broker's 
balance at his bankers as was attributable to the price of the 
consols. The Registrar disallowed the claim, holding that the relation 
between broker and principal was similar to that between banker 
and customer, and that the trustee was merely a general creditor. 
1 O865), 34 L- J- Ch. 301. ' (1876;, 4 Ch. D. 123. 
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The Court of Appeal, however, overruled this decision, holding that 
as the consols were known to the broker to be trust-funds the 
trustee was entitled to follow the money. Lords Justices James 
and Bramwell further held that, apart from notice of the trust, the 
money might have been followed, since the relation of broker and 
client is not that of banker and customer, but of agent and principal. 
The case, therefore, shows that, in the opinion of those two very 
able judges not only is a broker a trustee of the property originally 
entrusted to him by his client, but also, in some cases at any rate, 
of the money derived from that property. 

In Ex parte Dale 1 a bank had been employed to collect money 
and remit it to their employers. The bank received the money in 
cash, placed it with other cash belonging to the bank, and informed 
their employers that the money had been remitted. But before 
the money was actually remitted the bank went into liquidation. 
Mr. Justice Fry, who tried the case, said : ' It appears to me clear 
that the bank, in the collection of these average orders, was a 
special agent of the claimants, and stood in what has been called 
a fiduciary relation towards them. It appears further clear that if 
the money, which they had so received under their special agency, 
had been kept separate from all the other money in the bank, or if 
it had been invested rightfully or wrongfully in some property 
into which the specific money could be traced without any mixture 
having taken place, then in either of those two cases Messrs. Dale 
and Co. could follow the money, or the property into which the 
money had gone/ 

On the authority, however, of the early cases which have already 
been discussed, the learned judge felt himself bound to decide 
against Messrs. Dale's claim to follow the money. At the same 
time he did so with regret. c Before parting with the case,' he said, 
'I am bound to say that upon principle I feel the greatest difficulty, 
because I think that the principles of equity are very much opposed 
to that line of decision. Let me put the point in this way : If it 
be a case of trustee and cestui que trust, and the trustee mingles 
with his own money the money which he holds in trust, can he as 
against the cestui que trust say that the money has so lost its char- 
acter of trust money that it cannot be followed ? Upon that point 
the observations of Lord Justice Knight Bruce in the case oiPennell 
v. Befell appear most forcible.' After quoting from the Lord Justice's 
judgment in the case mentioned, Mr. Justice Fry continues: 'That 
seems a decision that as between cestui que trust and trustee the mixing 
of the fund is immaterial so long as there is a fund on which the cestui 
que trust can lay his hands. Does it make any difference that instead 
1 (1879), n Ch. D. 772. 
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of trustee and cestui que trust, it is a case of fiduciary relationship ? 
What is a fiduciary relationship ? It is one in respect of which if 
a wrong arise, the same remedy exists against the wrong-doer on 
behalf of the principal as would exist against a trustee on behalf of 
the cestui que trust. If that be a just description of the relationship, it 
would follow that wherever fiduciary relationship exists, and money 
coming from the trust lies in the hands of persons standing in that 
relationship, it can be followed and separated from any money of 
their own. That seems to me to be the logical result of Penneli 
v. Deffell: but that result is opposed to the long line of authorities 
to which I have referred, and from which I do not feel myself 
justified by any reasoning of my own in departing.' It will there- 
fore be observed that, in the first place, Mr. Justice Fry saw no 
difference in principle in the position of an express and an implied 
trustee; and, in the second, that, against his better judgment, he 
supported the principle that money could not be followed in these 
oases, not on the ground taken by Lord Justice Vaughan Williams 
that it loses its trust character, but on the ground taken in Taylor 
v. Plumer and the earlier cases that it could not be ear-marked — 
a proposition which the present Lord Justice agrees to be no longer 
capable of support. 

We come now to the well-known case of In, re HaUetHs Estate : 
Knatchbull v. Hallttt \ in which the law as to persons in a fiduciary 
relation was most elaborately treated by Sir George Jessel M.R, 
It is clear from his judgment that that very able judge considered 
that the trust attached in every case, whatever the form into which 
the property had been converted, and whether the trust were 
express or implied. * Has it ever been suggested,' he said 2 , * until 
very recently, that there is any distinction between an express 
trustee, or an agent, or a bailee, or a collector of rents, or anybody 
else in a fiduciary position? I have never heard, until quite 
recently, such a distinction suggested. It cannot, as far as I am 
aware (and since this Court sat last to hear this case, I have taken 
the trouble to look for authority), be found in any reported case 
even suggested, except in the recent decision of Mr. Justice Fry, to 
which I shall draw attention presently. It can have no foundation 
in principle, because the beneficial ownership is the same wherever 
the legal ownership may be. If you have goods bargained and 
sold to a man upon trust to sell and hand over the net proceeds to 
another, that other is the beneficial owner ; but if instead of being 
bargained and sold so as to vest the legal ownership in the trustee, 
they are deposited with him to sell as agent, so that the legal 
ownership remains in the beneficial owner, can it be supposed, in 

1 (1880), 13 Ch. D. 696. * 13 Ch. D. 709-710. 
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a Court of Equity, that the rights of the beneficial owner are 
different, he being entire beneficial owner in both cases ? I say on 
principle it is impossible to imagine there can be any difference. 
In practice we know there is no difference, because the moment 
you get into a ,Court of Equity, where a principal can sue an agents 
as well as a cestui que trust can sue a trustee, no such distinction 
was ever suggested, as far as I am aware. Therefore, the moment 
you establish the fiduciary relation, the modern rules of equity, 
as regards following trust money, apply . . . Now that being the 
established doctrine of equity on this point, I will take the case 
of the pure bailee. If the bailee sells the goods bailed, the bailor 
can in equity follow the proceeds wherever they can be dis- 
tinguished, either being actually kept separate, or being mixed up. 
with other moneys.' 

His lordship then proceeded to state the principles upon which 
money may be followed ; and, after reviewing the authorities 
already discussed, he said 1 , 'I think after those authorities it must 
now be considered settled that there is no distinction, and never 
was a distinction, between a person occupying one fiduciary position 
or another fiduciary position as to the right of the beneficial owner 
to follow the trust fund, and that those cases which have been cited 
at law, so far from establishing a distinction, establish the contrary; 
and that the mere error of supposing that equity could not follow 
or distinguish money in the cases supposed, if error it was (I am 
not sure that the doctrine of equity had got so far at the first 
start, but it was certainly an error at a later period), is attributable 
really to the fact that the judges who followed the earlier cases 
were not aware of what I may call the gradual refinement of the 
doctrine of equity.' He then expressed approval of Pennell v. 
Befell and Frith v. Cartlaud, and dissented from Mr. Justice Fry's 
decision in Ex parte Bale. 

It may be that Sir George Jessel's opinions on some of these points' 
were not strictly relevant to the question at issue ; but we have/ 
at any rate, the opinion of one of the greatest masters of equity 1 
law who have lived, that if once a trust of property is created, the 
trust continues until the property is irrevocably dispersed. And 
in the subsequent cases in which Knatchhull v. Hallett has been 
noticed, that position has never been questioned, although, as will 
presently be seen, Lord Justice Bramwell in one case objected to 
introducing trust doctrines too largely into purely mercantile 
relations, and Sir George Jessel himself found it necessary upon 
a subsequent occasion to limit the classes of agents who came 
within the circle of fiduciary relationships. 

1 13 Ch. D. 730. 
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In the same case Lord Justice Baggallay said : ' Assuming there 
to have been nothing more in the case 1 than appears in the printed 
report, I feel bound to say that I cannot concur in the view 
expressed by Mr. Justice Fry as to the binding character of the 
authorities to which he referred.' 

Again, Lord Justice Thesiger said : ' It has been established for 
a very long period, in cases in law as well as in cases in equity, that 
the principles relating to the following of trust property are equally 
applicable to the case of a trustee, using the term in the narrow 
and technical sense which is applied to it in the Court below, and 
to the case of factors, bailees, or other agents. The principle of 
law may be stated, as it appears to me. in the form of a very 
simple, although at the same time very wide and general propo- 
sition. I would state that proposition in these terms, namely, that 
wherever a specific chattel is entrusted by one man to another, 
either for the purpose of safe custody, or for the purpose of 
being disposed of for the benefit of the person entrusting the 
chattel ; then either the chattel itself, or the proceeds of the chattel, 
whether the chattel has been rightfully or wrongfully disposed of, 
may be followed at any time, although either the chattel itself, or 
the money constituting the proceeds of that chattel, may have been 
mixed and confounded in a mass of the like material.' 

Later in his judgment the Lord Justice continued : ( As far as 
I can judge, the only exception to the general proposition which 
I have stated is not a real exception, but an apparent exception, 
for all the cases where it has been held that moneys mixed and 
confounded, but still existing, in a mass, cannot be followed, may, 
I think, be resolved into cases where, although there may have 
been a trust with reference to the disposition of the particular 
chattel which those moneys subsequently represented, there was no 
trust, no duty in reference to the moneys themselves beyond the 
ordinary duty of a man to pay his debts ; in other words, that they 
were cases where the relationship of debtor and creditor had been 
constituted, instead of the relation either of trustee and cestui que 
trust, or of principal and agent. 1 This dictum certainly appears to 
support the proposition that money, the proceeds of trust property, 
may lose its trust character, but, if so, it would seem to be hardly 
consistent with the previous quotation. It is to be remembered 
that if money were to become unidentifiable, and therefore in- 
capable of being followed, the agent would still be the debtor of 
his principal in respect of it, and it may be that the Lord Justice 
intended nothing more than that by his words. But, assuming the 
first to have been Lord Justice Thesiger 's meaning, it is submitted 

1 Ex park Dale. 
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that the cases to which reference is clearly made, entirely fail to 
bear out any such principle of law. And it would seem as if both 
Lord Justice Thesiger and Lord Justice Vaughan Williams were 
attempting to support the decisions in Whitecomb v. Jacob and the 
cases which followed it upon a different ground from that given by 
the judges who decided those cases, and a ground which apparently 
never presented itself to their minds. 

The first case in which Knatchbull v. Hallett was cited as an 
authority was that of Kirkham v. Peel l , where Sir George Jessel 
explained that he had not intended his remarks in the previous 
case to apply to a commission agent or merchant ; they were 
1 confined to the case of a bailee, ordinarily called a factor, who sells 
single articles, and whose duty it is to remit the necessary proceeds 
to his principal* 

In the New Zealand Land Co. v. Rvston 2 the plaintiffs were in the 
habit of shipping corn from New Zealand, taking bills of lading 
which made the corn deliverable to them in London, and indorsing 
these bills to the firm of Mathews and Thielman, merchants and 
factors of Glasgow, with instructions to sell the corn in London. 
Mathews and Thielman, having no house of their own in London, 
indorsed the bills of lading to the defendants, who were extensive 
factors and brokers in London, for the purposes of sale. When 
sales were effected, the defendants delivered accounts to Mathews 
and Thielman, who in turn delivered accounts to the plaintiffs ; 
but the respective terms as to factorage and date of payment were 
different. The defendants effected sales of the cargoes of three 
ships, the property of the plaintiffs, and paid the proceeds into 
their own account with their bankers in the ordinary way, thus 
mixing up these proceeds with all their receipts from other sources, 
and from time to time making general remittances to Mathews and 
Thielman on account. The plaintiffs' claim was for the amount 
remaining due after deduction of these remittances, but the 
defendants claimed to set off against the balance in their hands 
sums due to them from Mathews and Thielman. Field J. decided 
in the plaintiffs' favour on the ground that they were entitled ' fe> 
follow the proceeds of the property in the hands of the defendants 
in their fiduciary character of agents and trustees.' ' It is/ he said, 
' now well and clearly established that .a factor, broker, or other 
mere agent for sale, is in the same position with regard to his 
principal as all other trustees or bailees who occupy a fiduciary 
position are with regard to their cettuis que trust: Knatchbull v. 
Hallett: 

The Court of Appeal overruled this decision s , not, however, it 

1 43 I* T. 171. * 5 Q. B. D. 481. * 7 q. B. D. 374. 

VOL. XIV. X 



284 The Law Quarterly Review. [No. LV. 

would seem, on the ground that a fiduciary relation may not exist 
as to money between a merchant and his factor, but that in the 
actual case under discussion there was neither such a relation nor 
privity of contract. Bramwell L. J. certainly said : ' Now I do not 
desire to find fault with the various intricacies and doctrines 
connected with trusts, but I should be very sorry to see them 
introduced into commercial transactions, and an agent in a 
commercial sense turned into a trustee with all the troubles that 
attend that relation.' But, on the other hand, Baggallay L.J. said : 
1 There is no question as regards the doctrine well known in equity, 
which that case l illustrates, with respect to property disposed of 
by persons standing in a fiduciary position, namely, that such 
property, or the proceeds of it, can be followed if it can be 
identified, and it is also equally well known that there is no 
distinction, as regards this doctrine, between an express trustee or 
an agent or bailee standing in a similar fiduciary position. The 
mistake is in applying the principle of that case to the present case 
where there is no fiduciary relation as between the plaintiffs and 
defendants. The fiduciary relation which exists, if at all, was 
between the defendants and Mathews and Thielman.' 

In Harris v. Truman 2 the defendants, who were brewers, had 
entrusted large sums of money to a malting agent to buy barley. 
The agent had misappropriated the money, but had bought large 
quantities of barley and malt on credit. A Divisional Court, 
consisting of Field, Manisty, and Bowen JJ., held that the money 
paid to the agent constituted a trust fund, and that the trust 
attached to the barley and malt which the agent had bought, and 
that accordingly the agent's trustee in bankruptcy was not entitled 
to seize it In the course of his judgment Manisty J. said : 'I fail 
to see any difference between the case of an agent entrusted with 
goods for the purpose of sale, and an agent entrusted with goods 
for any other purpose, such as that of converting barley into malt 
for his principal : see per Jessel M.R. In re Hallett's Estate. 9 

In Dickson v. Murray 8 a client sent to his solicitor various sums 
of money to be invested on mortgage. The solicitor did not invest 
the money as directed, and at his death there were moneys in his 
hands attributable to certain of the moneys which had been so 
entrusted to him. It was held that the client was entitled to 
follow and recover such moneys from the solicitor's representatives. 

In Thomson v. Clydesdale Bank*, where trustees had handed to 
their broker certain shares, part of the trust property, for sale, 
and the broker had sold the shares and paid the money into his 

1 KnatcKbuU v. Hallett. * 7 (J. B. D. 340. 

• 3 57 L. T. 333. * (1893% A. C. 28a. 
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own account at his bank to which he was heavily indebted, it was 
argued that on the authority of Knatchbull v. Hattett the trustees 
were entitled to follow. the money. The House of Lords, however, 
held that as the money was paid into the bank for onerous con- 
sideration, and the bank had no notice of any fraudulent dealing 
on the part of the broker, the trustees could not follow it ; but the 
judgments contain no suggestion that the trust did not attach to the 
money as well as to the shares from which the money was derived. 

It is therefore submitted, upon the cases as well as upon prin- 
ciple, that, assuming it to be the fact that the Court of Bankruptcy 
will not apportion to a principal money belonging to him, but being 
in his factor's custody at the time of the latter's bankruptcy, this is 
due, not to the loss by the money of its trust character, but, as was 
suggested by Baggallay L.J. in Ex parte Cooke *, to the difficulty of 
tracing the money when once it has been mixed with the factor's 
own moneys. If the cases do raise a question, it is as to where the 
line should be drawn in importing trust doctrines into ordinary 
mercantile relations; but, excepting in Lord Justice Thesiger's 
judgment in Knatchbull v. Hallett, not a single case appears to sup- 
port the suggestion that when once a trust is proved to exist 
between a principal and his agent, the relationship may lapse and 
revive again according to the various forms into which the property 
may happen to be converted. It is further submitted that, even if 
that should be held to be no trust of money as between a merchant 
and his factor, it is clear from the cases of Ex parte Cooke and Thom- 
son v. Clydesdale Bank that, as between broker and principal, when 
once a trust is created it will exist until the property is completely 
dissipated. 

It is to be observed that even Lord Justice Thesiger's dictum 
in HalletVs case would not support Lord Justice Williams' proposi- 
tion to the full extent, for while the latter apparently is willing to 
go to the length of saying that all property in the hands of a factor 
loses its trust character when converted into money, the latter 
allows that in certain cases the trust character would be retained, 
which indeed it seems difficult to contend against after the decision 
in Ex parte Cooke. Lord Justice Williams' proposition would afford 
a distinct test of the existence of a fiduciary relationship, but would 
thus appear to lose the support of the only authority in its favour. 
Lord Justice Thesiger's proposition would supply no test but the 
opinion of the Court on the facts of the case before it. 

A point of some interest may arise, when the persons between 
whoip a fiduciary relation exists are broker and principal, as to 
what is the difference — in considering the position of one who has 

1 4Ch. D. 123. 
X 2 
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received the trust-property for value and in good faith — between 
bearer securities, registered securities, and money. There are two 
points to be considered in arriving at a conclusion as to whether 
the holder of such property is entitled to retain it against the bene- 
ficiary. In the first place, did the holder take for value ? And in 
the second, if he took for value, did he take without any grounds 
for suspicion that the person conveying to him was acting in fraud 
of the rightful owner ? And these questions, it is submitted, will 
apply as well to registered securities as to bearer securities or 
money 1 , though upon different principles. 

In the case of bearer securities the question depends upon the 
well-known principle that a holder for value of a negotiable instru- 
ment who has taken such instrument without notice of any flaw in 
the title owing to the fraud of his predecessor, takes it freed from 
any equities by which the title of his predecessor was affected 2 . 
And the probability is that the holder for value of securities to 
bearer will rarely be affected with notice. 

Money appears to stand upon the same footing as securities to 
bearer 8 . 

In the case of registered securities deposited with a broker by 
way of security, for safe custody, or for sale, it would seem that 
they also cannot be recovered by the principal when fraudulently 
disposed of by the broker, if once they have come into the hands of 
a bona fide holder for value 4 . For in this case, it is submitted that 
the principal, by placing the securities in the hands of his broker, 
has by his conduct given to the broker an apparent authority to 
deal with them, and will in consequence be estopped from subse- 
quently denying, as against persons who have purchased without 
reason to suspect any infirmity in the broker's title, that the broker 
had the authority which he appeared to have 6 . But in the case 

1 Sheffield v. London Joint Stock Bank, 13 App. Cas. 341 ; Bentinck v. London Joint Stock 
Bank (1893), a Ch. 120. 

1 Sheffield v. London Joint Stock Bank, 13 App. Cas. 333; London Joint Stock Bank 
v. Simmons (1892), A.C. 201. 

3 Thomson v. Clydesdale Bank (1893% A. G. 282. 

* An instrument of transfer forged by the broker is an exception to this rule : 
it is a mere nullity, and gives no title to the transferee. 

* London Joint Stock Bank v. Simmons 11892), A- C. 215. On this point section 2 (1) 
of the Factors Act, 1889 (52 & 53 Vict c. 45), deserves to be noticed, since, 
although it is perhaps doubtful whether the Act in point of fact includes brokers, 
it is submitted that, in respect of the above section at any rate, it merely codified 
the law previously existing as to all agents when acting with the scope of the 
authority usually possessed by the class to which they belong. The section is as 
follows : ' Where a mercantile agent is, with the consent of the owner, in possession 
of goods or of the documents of title to goods, any sale, pledge, or other disposition 
of the goods, made by him when acting in the ordinary course of business of 
a mercantile agent, shall, subject to the provisions of this Act, be as valid as if he were 
expressly authorized by the owner of the goods to make the same ; provided, that 
the person taking under the disposition acts in good faith, and has not at the time 
of the disposition notice that the person making the disposition has not authority 
to make the same.' 
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of registered securities registration is usually necessary to complete 
the legal title, and, where that is the case, the title of the purchaser 
for value will not prevail over an earlier equitable title, unless at 
the time when he received notice the purchaser had obtained either 
actual registration, or an unconditional right to be registered l . 
And therefore it is probable that the formalities which usually 
attend a transfer of registered securities will in most cases prevent 
the passing of the legal ownership by leading to a discovery of the 
fraud. 

Spencer Brodhurst. 

1 Roots v. Williamson, 38 Ch. D. 485 ; Moore v. North London Bank {1891), a Ch. 599. 
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AN ACADEMY OF LAW. 

WE need no French satirist to tell us that our English institu- 
tions discover a plentiful lack of system and symmetry. 
The impeachment is undeniable, and the reason plain. Those 
institutions owe their origin, in the main, to independent voluntary 
effort. A want is felt, an abuse is brought to light, and the 
reforming energy of the Briton deals with it at once in the directest 
utilitarian fashion, indifferent to scientific principles or the aesthetic 
effect on the whole. This English quality of practicality with its 
empirical methods is illustrated abundantly in our constitutional 
history, our civic life, our manufacturing industries, our agriculture, 
our architecture, pre-eminently in our law. That law has grown up 
like one of our old English manor-houses— pulled down here, 
patched up there, altered and added to from time to time to suit 
the changing requirements of society, now throwing out an equity 
wing, now taking in an old episcopal building in the canon or civil 
law style, with statutory outbuildings of every description, the 
whole deriving at the present day a seeming uniformity from 
the complete coat of stucco given it by the Judicature Acts. The 
associations which are grouped around this central building of 
the law make no pretence even to this superficial symmetry or 
coherence. Mark their number and variety 1 There are the Inns 
of Court, with their venerable and picturesque traditions. There is 
the brand-new Bar Council — zealous guardian of professional 
interests. There is the much criticized Council of Legal Education. 
There are the law schools of Oxford, Cambridge, and London. 
There is the Standing Parliamentary Committee on Law. There 
is the Law Institution, with its affiliated societies in all the 
large towns of England. There is the Selden Society. There is 
the Romilly Society. There is the Incorporated Council of Law 
Reporting. There is the Marriage Law Reform Association. There 
is the Bar Benevolent Society, the Solicitor's Benevolent Society, 
the United Law Clerks' Society, the Hardwick and kindred 
societies, the Bar Circuits, and many others — all of them useful 
organizations and doing useful work. Last, not least, there is the 
illustrious order of Queen's Counsel — the successful men of the 
profession — the flower of the English Bar. If it were merely that 
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these organizations were disconnected, with no central co-ordinating 
authority, the observer might simply smile at the phenomenon as 
a British idiosyncrasy and pass on. The remarkable thing is, not 
so much that these organizations are disconnected, but that they all 
miss or leave untouched the one thing of supreme importance — the 
heart of the mystery — the science of law and its highest interests. 
The Bar Council is an excellent trade union. The Council of 
Legal Education is an incomparable crammer — the whole law 
of England is done for the law student in six courses of lectures. 
The Standing Committee on Law polishes the rough blocks of 
legislation, to fit them into the structure. The Romilly Society is for 
tinkering the administration of the criminal law. Tho Selden Society 
gives us detached, albeit most interesting, documents of legal history, 
and so on. But not one association of them all is dedicated to the 
perfecting of the law as a whole, of that which Burke says should 
be ' the leading science in every well ordered Commonwealth.' Is 
it with us as Cicero says .of some of his contemporaries, ' totum 
illud displicet, philosophari ' ? If so, it were a grievous fault, but it 
is one which may yet be cured, and the remedy is to be found, the 
present writer ventures to think, in an 'Academy of Law* — in 
a body which would preside over and unite other organizations, 
but which above all would represent not so much the interests of 
lawyers as the highest ideals of the law. It will be said what 
would such a body do? In the first place it would set its 
seal upon those who are great lawyers and jurists in the best 
sense of the term — not lawyers, that is to say, and nothing 
else, but men who possessing a profound and exact knowledge 
of law can see the law in its relation to other sciences, to history, 
and the whole framework of society. Such a body of trained and 
cultured jurists presiding over the destinies of the law would raise 
the whole law to a higher level. It would consolidate imperial 
unity by assimilating the varied systems of law which obtain 
throughout Her Majesty's wide — and ever widening — dominions. 
It would speak with a weight and authority which could not be 
gainsaid, but which at present no legal organization possesses, and 
for work ! why the fields are * white to harvest/ There is the 
history of the law, the substance of the law, the form of the law, 
including codification, and the machinery of the law, based on 
judicial statistics — each in itself an illimitable field ; there are the 
methods of legal education ; there is international law, now being 
rapidly moulded by the march of events. With all these matters 
and many others an Academy of Law could and might deal as no 
other existing body possibly could. 
If the Roman jurisconsults could so impress themselves on the 
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body of the Civil Law, what might we not expect from the com- 
bined wisdom of a body of first-rate British jurisconsults 1 An 
Academy of Arts is an accomplished fact 1 . An Academy of Letters 
might be but for the inveterate jealousies of literary genius. Why 
not an Academy of Law ? No such difficulty besets an Academy 
of Law as it does one of Letters, for whatever the failings of lawyers, 
they are free from petty jealousy of one another. Fifty men could 
be at once named, about whose qualifications no possible question 
could arise and to whom all lawyers would render a willing and loyal 
allegiance. Of this fifty, fifteen might come from the judicial bench 
— English, Scottish, and Irish — by co-optation among the judges, 
six from the bar, six from the ranks of solicitors, six from the pro- 
fessorial world, three from the profession in Scotland, three from 
the profession in Ireland, and ten from India and the Colonies. 
Honorary members might also be elected from foreign countries or 
from the empire ; annual meetings held, open to all, and papers read 
thereat : but details like these must be left till later. All that it is 
meant to do here is to suggest the idea of such an association as 
one for which the age is ripe. It is the fashion among some persons 
to deride what is academic ; and if by academic is meant that habit 
of mind which in its ardour for antiquarian research, for scholastic 
subtleties or pedantic learning, forgets that the end of all law is 
a practical one — the conservation and perfecting as far as may be 
of human society — salus reipublicae — this estimate of the pseudo- 
academic may be a just one, and we may exclaim, like Napoleon 
on the eve of action in Egypt, * Professors and asses to the rear ! ' 
But inasmuch as the law has a scientific basis, and lawyers like 
laymen are rapidly learning that to be practical with effect — to 
legislate or administer wisely — you must first master the principles 
which govern the silent evolution of law from the social forces 
around us, the neglect of this study of law as a science is becoming 
more and more of an anomaly. Time has taken nothing from the 
truth of Bacon's primary aphorism, ' Homo Naturae minister et 
interpres tantum facit et intelligit quantum de Naturae ordine re 
vel mente observaverit, nee amplius scit nee potest.' What we 
need is an Academy of Law to give us this interpretation of nature 
for the lawyer, and give it authoritatively. 

Edward Manson. 

1 [British artists do not seem to be unanimous in appreciation of its services to 
the progress of the fine arts in this country. — Ed.] 
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ENGLISH LAW BEFORE THE NORMAN CONQUEST. 

FOR most practical purposes the history of English law does not 
begin till after the Norman Conquest, and the earliest things 
which modern lawyers are strictly bound to know must be allowed 
to date only from the thirteenth century, and from the latter half 
of it rather than the former. Nevertheless a student who does not 
look farther back will be puzzled by relics of archaic law which 
were not formally discarded until quite modern times, and he may 
easily be misled by plausible but incorrect explanations of them, 
such as have been current in Blackstone's time and much later. 
In rare but important cases it may be needful for advocates and 
judges to transcend the ordinary limits of the search for authority, 
and trace a rule or doctrine to its earliest known form in tins 
country. When this has to be done it is quite possible that wrong 
ancient history may lead to the declaration of wrong modern law. 
This happened in at least one celebrated case within the Queen's 
reign, in which, as it is now hardly possible to doubt, the House of 
Lords reversed the ancient law of marriage accepted on the authority 
of the Church in England as well as in the rest of Western Chris- 
tendom, being misguided by early documents of which they did not 
rightly understand either the authority or the effect 1 . The extreme 
antiquities of our law may not be often required in practice, but it 
is not safe to neglect them altogether, and still less safe to accept 
uncritical explanations when it does become necessary to consider 
them. 

Anglo-Saxon life was rough and crude as compared not only 
with any modern standard but with the amount of civilization 
which survived, or had been recovered, on the Continent. There 
was very little foreign trade, not much internal traffic, nothing like 
industrial business of any kind on a large scale, and (it need hardly 
be said) no system of credit. Such conditions gave no room for 
refined legal science applied by elaborate legal machinery, such as 
those of the Roman Empire had been and those of modern England 
and the commonwealths that have sprung from her were to be. 
Such as the men were, such had to be the rules and methods 

1 See Pollock and Maitland, Hi at. Eng. Law, ii. 367 aqq. 
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whereby some kind of order was kept among them. Our ancestors 
before the Norman Conquest lived under a judicial system, if system 
it can be called, as rudimentary in substance as it was cumbrous in 
form. They sought justice, as a rule, at their primary local court, 
the court of the hundred, which met once a month, and for greater 
matters at a higher and more general court, the county court, which 
met only twice a year l . We say purposely met rather than sat. 
The courts were open-air meetings of the freemen who were bound 
to attend them, the suitors as they are called in the terms of Anglo- 
Norman and later medieval law ; there was no class of professional 
lawyers ; there were no judges in our sense of learned persons 
specially appointed to preside, expound the law, and cause justice 
to be done ; the only learning available was that of the bishops, 
abbots, and other great ecclesiastics. This learning, indeed, was 
all the more available and influential because, before the Norman 
Conquest, there were no separate ecclesiastical courts in England. 
There were no clerks nor, apparently, any permanent officials of the 
popular courts ; their judgments proceeded from the meeting itself, 
not from its presiding officer, and were regularly preserved only in 
the memory of the suitors. A modern student or man of business 
will at first sight wonder how this rude and scanty provision for 
judicial affairs can have sufficed even in the Dark Ages. But when 
we have reflected on the actual state of Anglo-Saxon society, we 
may be apt to think that at times the hundred and the county 
court found too little to do rather than too much. The materials 
for what we now call civil business practically did not exist. 

There is now no doubt among scholars that the primary court 
was the hundred court. If the township had any regular meeting 
(which is quite uncertain), that meeting was not a judicial body. 
The King, on the other hand, assisted by his Council of wise men, the 
Witan 2 , had a superior authority in reserve. It was allowable to 
seek justice at the king's hands if one had failed, after due diligence, 
to obtain it in the hundred or the county court. Moreover the 
Witan assumed jurisdiction in the first instance where land granted 
by the king was in question, and perhaps in other cases where 
religious foundations or the king's great men were concerned. 
Several examples of such proceedings are recorded, recited as we 
should say in modern technical speech, in extant land-charters 
which declare and confirm the result of disputes, and therefore we 
know more of them than we do of the ordinary proceedings in the 

1 There were probably intermediate meetings for merely formal business, which 
only a small number of the suitors attended : seo P. & M., Hist. Eng. L. i. 526. 

9 There is more authority for this short form than for the fuller Witena-Gem6t 
(not witenagemot as sometimes mispronounced by persons ignorant of Old-English 
inflexions). 
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county and hundred courts, of which no written record was kept. 
But they can have had very little bearing, if any, on the daily 
lives of the smaller folk. In important cases the county court 
might be strengthened by adding the chief men of other counties ; 
and, when thus reinforced, there is hardly anything to distinguish 
it from the Witan save that the king is not there in person x . 

Some considerable time before the Norman Conquest, but how 
long is not known, bishops and other great men had acquired the 
right of holding courts of their own and taking the profits in the 
shape of fines and fees, or what would have been the kings share 
of the profits. My own belief is that this began very early, but 
there is no actual proof of it. Twenty years after the Conquest, at 
any rate, we find private jurisdiction constantly mentioned in the 
Domesday Survey, and common in every part of England : about 
the same time, or very shortly afterwards, it was recognized as 
a main ingredient in the complex and artificial system of feudalism. 
After having grown in England, as elsewhere, to the point of 
threatening the king s supremacy, but having happily found in 
Edward I a master such as it did not find elsewhere before the 
time of Richelieu, the manorial court is still with us in a form 
attenuated almost to the point of extinction. It is not material 
for the later history of English law to settle exactly how far the 
process of concession or encroachment had gone in the time of 
Edward the Confessor, or how fast its rate was increasing at the 
date of the Conquest. There can be no doubt that on the one 
hand it had gained and was gaining speed before ' the day when 
King Edward was alive and dead V or on the other hand that it 
was further accelerated and emphasized under rulers who were 
familiar with a more advanced stage of feudalism on the Continent. 
But this very familiarity helped to make them wise in time ; and 
there was at least some foreshadowing of royal supremacy in exist- 
ing English institutions. Although the courts of the hundred and 
the county were not the king's courts, the king was bound by his 
office to exercise some general supervision over their working. He 
was represented in the county court by the sheriff ; he might send 
out commissioners to inquire and report how justice was done, 
though he could not interfere witlj the actual decisions. The efficiency 
of these powers varied in fact according to the king's means and 
capacity for exercising them. Under a wise and strong ruler like 
Alfred or iEthelstan they might count for much ; under a feeble 
one like JSthelred they could count for very little. 

1 Such a court, after the Conquest, was that which restored and confirmed the 
rights of the see of Canterbury on Penenden Heath : but it was held under a rery 
special writ from the king. 

* The common form of reference in Domesday Book. 
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A modern reader fresh to the subject might perhaps expect to 
find that the procedure of the old popular courts was loose and 
informal. In fact it was governed by traditional rules of the most 
formal and unbending kind *. Little as we know of the details, we 
know enough to be sure of this ; and it agrees with all the evidences 
we have of the early history of legal proceedings elsewhere. The 
forms become not less but more stringent as we pursue them to 
a higher antiquity ; they seem to have not more but less appreci- 
able relation to any rational attempt to ascertain the truth in 
disputed matters of fact. That task, indeed, appears to have been 
regarded as too hard or too dangerous to be attempted by unassisted 
human faculties. All the accustomed modes of proof involved some 
kind of appeal to supernatural sanctions. The simplest was the 
oath of one of the parties, not by way of testimony to particular 
facts, but by way of assertion of his whole claim or defence; and 
this was fortified by the oaths of a greater or less number of 
helpers, according to the nature of the case and the importance of 
the persons concerned, who swore with him that his oath was true 2 . 
He lost his cause without a chance of recovery if any slip was made 
in pronouncing the proper forms, or if a sufficient number of helpers 
were not present and ready to make the oath. On the other hand 
the oath, like all archaic forms of proof, was conclusive when once 
duly carried through. Hence it was almost always an advantage 
to be called upon to make the oath of proof, and this usually belonged 
to the defendant. * Gainsaying is ever stronger than affirming . . . 
Owning is nearer to him who has the thing than to him who 
claims V Our modern phrase * burden of proof is quite inapplic- 
able to the course of justice in Anglo-Saxon courts : the benefit or 
1 prerogative ' of proof, as it is called even in modern Scottish books, 
was eagerly contended for. The swearer and his oath-helpers 
might perjure themselves, but if they did there was no remedy for 
the loser in this world, unless he was prepared to charge the court 
itself with giving false judgment. Obviously there was no room in 
such a scheme for what we now call rules of evidence. Rules there 
were, but they declared what number of oath-helpers was required, 
or how many common men's oaths would balance a thegn's. In the 
absence of manifest facts, such as a fresh wound, which could be 



1 There were variations in the practice of different counties after the Conquest 
(Glanv. xii. 33), and therefore, almost certainly, before. We know nothing of their 
character or importance, but I should conjecture that they were chiefly in verbal 
formulas. 

9 Advanced students will observe that this is wholly different from the decisory 
oath of Roman and modern Romanized procedure, where one party has the option 
of tendering the oath to the other alone, and is bound by the result. 

' <£thelr. ii. 9. 
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shown to the court, an oath called the ' fore-oath ' was required of 
the complainant in the first instance as a security against frivolous 
suits. This was quite different from the final oath of proof. 

Oath being the normal mode of proof in disputes about property, 
we find it supplemented by ordeal in criminal accusations. A man 
of good repute could usually clear himself by oath ; but circum- 
stances of grave suspicion in the particular case, or previous bad 
character, would drive the defendant to stand his trial by ordeal. 
In the usual forms of which we read in England the teste were 
sinking or floating in cold water \ and recovery within a limited 
time from the effects of plunging the arm into boiling water or 
handling red-hot iron. The hot-water ordeal at any rate was in 
use from an early time, though the extant forms of ritual, after the 
Church had assumed the direction of the proceedings, are compara- 
tively late. Originally, no doubt, the appeal was to the god of 
water or fire, as the case might be. The Church objected, tempo- 
rized, hallowed the obstinate heathen customs by the addition of 
Christian ceremonies, and finally, but not until the thirteenth 
century, was strong enough to banish them. As a man was not 
put to the ordeal unless he was disqualified from clearing himself 
by oath for one of the reasons above mentioned, the results were 
probably less remote from rough justice than we should expect, and 
it seems that the proportion of acquittals was also larger. Certainly 
people generally believed to be guilty did often escape, how far 
accidentally or otherwise we can only conjecture 2 . Another form 
of ordeal favoured in many Germanic tribes from early times, not- 
withstanding protest from the Church, and in use for deciding every 
kind of dispute, was trial by battle : but this makes its first appear- 
ance in England and Scotland not as a Saxon but as a distinctly 
Norman institution 3 . It is hard to say why, but the fact is so. 
It seems from Anglo-Norman evidence that a party to a dispute 
which we should now call purely civil sometimes offered to prove 
his case not only by oath or combat, but by ordeal, as the court 
might award. This again suggests various explanations of which 
none is certain 4 . 

1 There is a curious French variant of the cold-water ordeal in which not the 
accused person, but some bystander taken at random, is immersed : I do not know 
of any English example. 

a The cold-water ordeal was apparently most feared ; see the case of Ailward, 
Materials for Hist. St. Thomas, i. 156, ii. 172 ; Bigelow, Plac. A.-N. 260. For a full 
account see Lea, Superstition and Force. 

5 See more in Neilson, Trial by Combat, an excellent and most interesting 
monograph. 

* Gases from D. B. collected in Bigelow, Plac. A.-N., 40-44, 61. Even under 
Henry II we find, in terms, such an offer, but it looks, in the light of the context, 
more like a rhetorical asseveration— in fact the modern ' j'en mettrais ma main au 
feu' — than anything else : op. eft. 196. 
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Inasmuch as all the early modes of proof involved large elements 
of unknown risk, it was rather common for the parties to com- 
promise at the last moment. Also, since there were no ready means 
of enforcing the performance of a judgment on unwilling parties, 
great men supported by numerous followers could often defy the 
court, and this naturally made it undesirable to carry matters to 
extremity which, if both parties were strong, might mean private 
war. Most early forms of jurisdiction, indeed, of which we have 
any knowledge, seem better fitted to put pressure on the litigants 
to agree than to produce an effective judgment of compulsory force. 
Assuredly this was the case with those which we find in England 
even after the consolidation of the kingdom under the Danish 
dynasty. 

Rigid and cumbrous as Anglo-Saxon justice was in the things it 
did provide for, it was, to modern eyes, strangely defective in its 
lack of executive power. Among the most important functions of 
courts as we know them is compelling the attendance of parties 
and enforcing the fulfilment both of final judgments and of interlo- 
cutory orders dealing with the conduct of proceedings and the like. 
Such things are done as of course under the ordinary authority of 
the court, and with means constantly at its disposal ; open resist- 
ance to judicial orders is so plainly useless that it is seldom attempted, 
and obstinate preference of penalties to submission, a thing which 
now and then happens, is counted a mark of eccentricity bordering 
on unsoundness of mind. Exceptional difficulties; when they occur, 
indicate an abnormal state of the commonwealth or some of its 
members. But this reign of law did not come by nature ; it has 
been slowly and laboriously won. Jurisdiction began, it seems, 
with being merely voluntary, derived not from the authority of the 
State but from the consent of the parties. People might come to 
the court for a decision if they agreed to do so. They were bound 
in honour to accept the result ; they might forfeit pledges deposited 
with the court ; but the court could not compel their obedience any 
more than a tribunal of arbitration appointed at this day under 
a treaty between sovereign States can compel the rulers of those 
States to fulfil its award. Anglo-Saxon courts had got beyond this 
most early stage, but not very far beyond it. 

The only way to bring an unwilling adversary before the court 
was to take something of his as security till he would attend to 
the demand ; and practically the only things that could be taken 
without personal violence were cattle. Distress in this form 
was practised and also regulated from a very early time. It was 
forbidden to distrain until right had been formally demanded — in 
Cnut's time to the extent of three summonings — and refused. 
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Thus leave of tho court was required, but the party had to act for 
himself as best he could. If distress failed to make the defendant 
appear, the only resource left was to deny the law's protection to 
the stiff-necked man who would not come to be judged by law. 
He might be outlawed, and this must have been enough to coerce 
most men who had anything to lose and were not strong enough to 
live in rebellion ; but still no right could be done to the complainant 
without his submission. The device of a judgment by default, 
which is familiar enough to us, was unknown, and probably would 
not have been understood. 

Final judgment, when obtained, could in like manner not be 
directly enforced. The successful party had to see to gathering 
the c fruits of judgment/ as we say, for himself. In case of con- 
tinued refusal to do right according to the sentence of the court, he 
might take the law into his own hands, in fact wage war on his 
obstinate opponent. The ealdorman's aid, and ultimately the 
king's, could be invoked in such extreme cases as that of a wealthy 
man, or one backed by a powerful family, setting the law at open 
defiance. But this was an extraordinary measure, analogous to 
nothing in the regular modern process of law. 

The details of Anglo-Saxon procedure and judicial usage had 
become or were fast becoming obsolete in the thirteenth century, 
which is as much as to say that they were already outworn when 
the definite growth of the Common Law began. But the general 
features of the earlier practice, and still more the ideas that 
underlay them, have to be borne in mind. They left their stamp 
on the course of our legal history in manifold ways ; many things 
in the medieval law cannot be understood without reference to 
them; and even in modern law their traces are often to be 
found. 

While the customary forms of judgment and justice were such as 
we have said, there was a comparatively large amount of legisla- 
tion or at least express declaration of law ; and, what is even more 
remarkable, it was delivered in the mother tongue of the people 
from the first. iEthelberht, the converted king of Kent, was 
anxious to emulate the civilization of Home in secular things also, 
and reduced the customs of his kingdom, so far as might be, to 
writing ; but they were called dooms, not leges ; they were issued in 
English, and were translated into Latin only after the lapse of some 
centuries. Other Kentish princes, and afterwards Ine of Wessex, 
followed the example ; but the regular series of Anglo-Saxon laws 
begins towards the end of the ninth century with Alfred's publica- 
tion of his own dooms, and (it seems) an amended version of Ine's, 
in which these are now preserved. Through the century and a half 
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between Alfred's time and Cnut's * legislation was pretty continuous, 
and it was always in English. The later restoration of English to 
the statute roll after the medieval reign of Latin and French was 
not the new thing it seemed. It may be that the activity of the 
Wessex princes in legislation was connected with the conquest of 
the Western parts of England, and the need of having fixed rules 
for the conduct of affairs in the newly settled districts. No one 
doubts that a considerable West- Welsh population remained in this 
region, and it would have been difficult to apply any local West- 
Saxon custom to them. 

Like all written laws, the Anglo-Saxon dooms have to be inter- 
preted in the light of their circumstances. Unluckily for modern 
students, the matters of habit and custom which they naturally take 
for granted are those of which we now have least direct evidence. 
A large part of them is filled by minute catalogues of the fines and 
compositions payable for manslaughter, wounding, and other acts 
of violence. We may well suppose that in matters of sums and 
number such provisions often express an authoritative compromise 
between the varying though not widely dissimilar usages of local 
courts ; at all events we have an undoubted example of a like 
process in the fixing of standard measures after the Conquest ; and 
in some of the later Anglo-Saxon laws we get a comparative 
standard of Danish and English reckoning. Otherwise we cannot 
certainly tell how much is declaration of existing custom, or what 
we should now call consolidation, and how much was new. We 
know from Alfred's preamble to his laws, evidently framed with 
special care, that he did innovate to some extent, but, like a true 
father of English statesmen, was anxious to innovate cautiously. 
On the whole the Anglo-Saxon written laws, though of priceless 
use to students of the times, need a good deal of circumspection 
and careful comparison of other authorities for using them aright. 
It is altogether misleading to speak of them as codes, or as if they 
were intended to be a complete exposition of the customary law. 

We pass on to the substance of Anglo-Saxon law, so far as 
capable of being dealt with in a summary view. There were sharp 
distinctions between different conditions of persons, noble, free, and 
slave. We may talk of ' serfs ' if we like, but the Anglo-Saxon 
'theow' was much more like a Roman slave than a medieval 
villein. Not only slaves could be bought and sold, but there was 
so much regular slave-trading that selling men beyond seas had to 

1 The so-called laws of Edward the Confessor, an antiquarian compilation of the 
twelfth century largely mixed with invention, do not even profess to be actual 
poems of the Confessor, but the customs of his time collected by order of William 
the Conqueror. 
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be specially forbidden. Slaves were more harshly punished than 
free men, and must have been largely at their owner's mercy, 
though there is reason to think that usage had a more advanced 
standard of humanity than was afforded by any positive rules. 
Manumission was not uncommon, and was specially favoured by 
the Church. The slave had opportunities (perhaps first secured 
under Alfred) for acquiring means of his own, and sometimes 
bought his freedom. 

Among free men there were two kinds of difference. A man 
might be a lord having dependents, protecting them and in turn 
supported by them, and answerable in some measure for their 
conduct ; or he might be a free man of small estate dependent on 
a lord. In the tenth century, if not before, every man who was 
not a lord himself was bound to have a lord on pain of being 
treated as unworthy of a free man's rights ; ' lordless man ' was to 
Anglo-Saxon ears much the same as c rogue and vagabond ' to ours. 
This wide-spread relation of lord and man was one of the elements 
that in due time went to make up feudalism. It was not necessarily 
associated with any holding of land by the man from the lord, but 
the association was doubtless already common a long time before 
the Conquest, and there is every reason to think that the legally 
uniform class of dependent free men included many varieties of 
wealth and prosperity. Many were probably no worse off than 
substantial farmers, and many not much better than slaves. 

The other legal difference between free men was their estimation 
for wergild, the ' man's price ' which a man's kinsfolk were entitled 
to demand from his slayer, and which sometimes he might have to 
pay for his own offences ; and this was the more important because 
the weight of a man's oath also varied with it. A thegn (which 
would be more closely represented by ' gentilhomme ' than by 
' nobleman ') had a wergild six times as great as a ceorl's 1 or 
common man's, and his oath counted for six common oaths before 
the court a . All free men, noble or simple, looked to their kindred 
as their natural helpers and avengers ; and one chief office of early 
criminal law was to regulate the blood-feud until there was a power 
strong enough to supersede it. 

We collect from the general tenor of the Anglo-Saxon laws that 
the evils most frequently calling for remedy were manslaying, 
wounding, and cattle-stealing ; it is obvious enough that the latter, 

1 The modern forms of these words, thane and churl, have passed through so much 
change of meaning and application that they cannot be safely used for historical 
purposes. 

* There were minor distinctions between ranks of free men which are now 
obscure, and were probably no less obscure in the thirteenth century : they seem 
to have been disregarded very soon after the Conquest. 

VOL. XIV. Y 
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when followed by pursuit in hot blood, was a natural and prolific 
source of the two former. The rules dealing with such wrongs or 
crimes (for archaic laws draw no firm line between public offence 
and private injury) present a strange contrast of crude ideas and 
minute specification, as it appears at first sight. Both are however 
really due to similar conditions. A society which is incapable of 
refined conceptions, but is advanced enough to require equal rules 
of some kind and to limit the ordinary power of its rulers, is like- 
wise incapable of leaving any play for judicial discretion. Anglo- 
Saxon courts had not the means of apportioning punishment to 
guilt in the particular case, or assessing compensation according 
to the actual damage, any more than of deciding on the merits of 
conflicting claims according to the evidence. Thus the only way 
remaining open was to fix an equivalent in money or in kind for 
each particular injury: so much for life and so much for every 
limb and member of the human body. The same thing occurs with 
even greater profusion of detail in the other Germanic compilations 
of the Dark Ages. In the latter days of Anglo-Saxon monarchy 
treason was added to the rude catalogue of crimes, under conti- 
nental influence ultimately derived from Roman law ; but the sin 
of plotting against the sovereign was the more readily conceived 
as heinous above all others by reason of the ancient Germanic 
principle of faith between a lord and his men. This prominence of 
the personal relation explains why down to quite modern times 
the murder of a husband by his wife, of a master by his servant, 
and of an ecclesiastical superior by a clerk, secular or regular, 
owing him obedience, were specially classed as ' petit treason ' and 
distinguished from murder in general 1 . 

Secret murder as opposed to open slaying was treated with 
special severity. This throws no light on our later criminal law ; 
nor has it much to do with love of a fair fight, though this may 
have strengthened the feeling ; rather it goes back to a time when 
witchcraft, and poisoning as presumably connected therewith, were 
believed to be unavoidable by ordinary caution, and regarded with 
a supernatural horror which is still easy to observe among bar- 
barous people. With these exceptions, and a few later ones of 
offences reserved for the king's jurisdiction, crimes were not classi- 
fied or distinguished in Anglo-Saxon custom save by the amount 
of public fine 2 and private composition required to redeem the 
wrong-doer's life in each case. Capital punishment and money 

1 Bl. Com. iv. 203. 

* Wito was probably, in its origin, rather a fee to the court for arranging the 
composition than a punishment. But it is treated as penal from the earliest period 
of written laws. In the tenth century it could mean pain or torment ; see C. D. 
iaaa ad fin. 
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payment, or rather liability to the blood -feud redeemable by money 
payment, and slavery for a thief who could not make the proper 
fine, were the only means of compulsion generally applicable, 
though false accusers and some other infamous persons were liable 
to corporal penalties. Imprisonment is not heard of as a substantive 
punishment ; and it is needless to say that nothing like a system 
of penal discipline was known. We cannot doubt that a large 
number of offences, even notorious ones, went unpunished. The 
more skilled and subtle attacks on property, such as forgery and 
allied kinds of fraud, did not occur, not because men were more 
honest, but because fraudulent documents could not be invented 
or employed in a society which knew nothing of credit and did not 
use writing for any common business of life. 

Far more significant for the future development of English law 
are the beginnings of the King's Peace. In later times this became 
a synonym for public order maintained by the king's general 
authority; nowadays we do not easily conceive how the peace 
which lawful men ought to keep can be any other than the Queen's 
or the commonwealth's. But the king's justice, as we have seen, 
was at first not ordinary but exceptional, and his power was called 
to aid only when other means had failed. To be in the king's 
peace was to have a special protection, a local or personal privi- 
lege. Every free man was entitled to peace in his own house, the 
sanctity of the homestead being one of the most ancient and general 
principles of Teutonic law. The worth set on a man's peace, like 
that of his life, varied with his rank, and thus the king's peace was 
higher than any other man's. Fighting in the king's house was 
a capital offence from an early time. Gradually the privileges of 
the king's house were extended to the precincts of his court, to the 
army, to the regular meetings of the shire and hundred, and to the 
great roads. Also the king might grant special personal protection 
to his officers and followers ; and these two kinds of privilege 
spread until they coalesced and covered the whole ground. The 
more serious public offences were appropriated to the king's juris- 
diction ; the king's peace was used as a special sanction for the 
settlement of blood-feuds, and was proclaimed on various solemn 
occasions ; it seems to have been specially prominent — may we say 
as a c frontier regulation'? — where English conquest and settlement 
were recent *. In the generation before the Conquest it was, to all 
appearance, extending fast. In this kind of development the first 
stage is a really exceptional right ; the second is a right which has 
to be distinctly claimed, but is open to all who will claim it in the 
proper form ; the third is the ' common right ' which the courts 
1 See the customs of Chester, D. B. i. 26a b, extracted in Stubbs, Sel. Ch. 

Y 2 
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will take for granted. The Normans found the king's peace 
nearing, if not touching, the second stage. 

Except for a few peculiar provisions, there is nothing in Anglo- 
Saxon customs resembling our modern distinctions between wilful, 
negligent, and purely accidental injuries. Private vengeance does 
not stop to discriminate in such matters, and customary law which 
started from making terms with the avenger could not afford to 
take a more judicial view. This old harshness of the Germanic 
rules has left its traces in the Common Law down to quite recent 
times. A special provision in Alfred's laws recommends a man 
carrying a 6pear on his shoulder to keep the point level with the 
butt ; if another runs on the point so carried, only simple compen- 
sation at most l will be payable. If the point has been borne higher 
(so that it would naturally come in a man's face), this carelessness 
may put the party to his oath to avoid a fine. If a dog worried or 
killed any one, the owner was answerable in a scale of fines rising 
after the first offence 2 ; the indulgence of the modern law which 
requires knowledge of the dog's habits was unknown. But it may 
be doubted whether these rules applied to anything short of serious 
injury. Alfred's wise men show their practical sense by an explana- 
tory caution which they add : the owner may not set up as an 
excuse that the dog forthwith ran away and was lost. This might 
otherwise have seemed an excellent defence according to the archaic 
notion that the animal or instrument which does damage carries 
the liability about with it, and the owner may free himself by 
abandoning it (noxa caput sequitur) s . 

We have spoken of money payments for convenience ; but it does 
not seem likely that enough money was available, as a rule, to pay 
the more substantial wergilds and fines ; and it must once have 
been the common practice for the pacified avenger to accept cattle, 
arms, or valuable ornaments, at a price agreed between the parties 
or settled by the court. The alternative of delivering cattle is 
expressly mentioned in some of the earlier laws. 

As for the law of property, it was rudimentary, and inextricably 
mixed up with precautions against theft and charges of theft. A 
prudent buyer of cattle had to secure himself against the possible 
claim of some former owner who might allege that the beasts had 
been stolen. The only way to do this was to take every step in 
public and with good witness. If he set out on a journey to a fair, 
he would let his neighbours know it. When he did business either 
far or near, he would buy only in open market and before credible 
persons, and, if the sale were at any distance from home, still more 

1 JSlf. 36. The statement is rather obscure. * jElf. 23. 

* See Holmes, The Common Law, 7-1 a. 
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if he had done some trade on the way without having set out for 
the purpose, he would call the good men of his own township to 
witness when he came back driving his newly-gotten oxen, and 
not till then would he turn them out on the common pasture. 
These observances, probably approved by long-standing custom, 
are prescribed in a whole series of ordinances on pain of stringent 
forfeitures 1 . Even then a purchaser whose title was challenged 
had to produce his seller, or, if he could not do that, clear himself 
by oath. The seller might produce in turn the man from whom 
he had bought, and he again might do the like ; but this process 
('vouching to warranty' in the language of later medieval law) 
could not be carried more than three steps back, to the c fourth 
hand ' including the buyer himself. All this has nothing to do 
with the proof of the contract in case of a dispute between the 
original parties to the sale ; it is much more aimed at collusion 
between them, in fact at arrangements for the receipt and disposal 
of stolen goods. The witnesses to the sale are there not for the 
parties' sake, but as a check in the public interest. We are tempted 
at first sight to think of various modern enactments that require 
signature or other formalities as a condition of particular kinds of 
contracts being enforceable ; but their provisions belong to a wholly 
different category. 

Another archaic source of anxiety is that borrowed arms may be 
used in a fatal fight and bring the lender into trouble. The early 
notion would be that a weapon used for manslaying should bring 
home the liability with it to the owner, quite regardless of any 
fault; which would afterwards become a more or less rational 
presumption that he lent it for no good purpose. Then the risk of 
such weapons being forfeited continued even to modern times. 
Hence the armourer who takes a sword or spear to be repaired, and 
even a smith who takes charge of tools, must warrant their return 
free from blood-guiltiness, unless it has been agreed to the contrary 2 . 
We also find, with regard to the forfeiture of things which ' move 
to death,' that even in case of pure accident, sueh as a tree falling 
on a woodman, the kindred still have their rights. They may take 
away the tree if they will come for it within thirty days 3 . 

There was not any law of contract at all, as we now understand 
it. The two principal kinds of transaction requiring the exchange 
or acceptance of promises to be performed in the future were 
marriage and the payment of wergild. Apart from the general 
sanctions of the Church, and the king's special authority where his 
peace had been declared, the only ways of adding any definite 
security to a promise were oath and giving of pledges. One or 
1 See especially Edg. iv. 6-1 1. ' -filf. 19. a Jflf. 15. 
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both of these were doubtless regularly used on solemn occasions 
like the settlement of a blood-feud ; and we may guess that the 
oath, which at all events carried a spiritual sanction, was freely 
resorted to for various purposes. But business had hardly got 
beyond delivery against ready money between parties both present, 
and there was not much room for such confidence as that on which, 
for example, the existence of modern banking rests. How far the 
popular law took any notice of petty trading disputes, such as there 
were, we are not informed ; it seems likely that for the most part 
they were left to be settled by special customs of traders, and 
possibly by special local tribunals in towns and markets. Mer- 
chants trafficking beyond seas, in any case, must have relied on the 
customs of their trade and order rather than the cumbrous formal 
justice of the time. 

Anglo-Saxon landbolding has been much discussed, but is still 
imperfectly understood, and our knowledge of it, so far from throw- 
ing any light on the later law, depends largely on what can be 
inferred from Anglo-Norman sources. It is certain that there were 
a considerable number of independent free men holding land of 
various amounts down to the time of the Conquest. In the eastern 
counties some such holdings, undoubtedly free, were very small 
indeed 1 . But many of the lesser free men were in practical sub- 
jection to a lord who was entitled to receive dues and services 
from them ; he got a share of their labour in tilling his land, rents 
in money and kind, and so forth. In short they were already in 
much the same position as those who were called villeins in the 
twelfth and thirteenth centuries. Also some poor free men seem to 
have hired themselves out to work for others from an early time \ 
We know next to nothing of the rules under which free men, whether 
of greater or lesser substance, held 'folk-land,' that is, estates 
governed by the old customary law. Probably there was not much 
buying and selling of such land. There is no reason to suppose 
that alienation was easier than in other archaic societies, and some 
local customs found surviving long after the Conquest point to the 
conclusion that often the consent of the village as well as of the 
family was a necessary condition of a sale. Indeed it is not certain 
that folk-land, generally speaking, could be sold at alL There is 
equally no reason to think that ordinary free landholders could 
dispose of their land by will, or were in the habit of making wills 
for any purpose. Anglo-Saxon wills (or rather documents more, 
like a modern will than a modern deed) exist, but they are the wills 
of great folk, such as were accustomed to witness the king's 
charters, had their own wills witnessed or confirmed by bishops 

1 ICaitland, Domesday Book and Beyond, 106. ' Mil 43. 
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and kings, and held charters of their own ; and it is by no means 
clear that the lands dealt with in these wills were held as ordinary 
folk-land. In some cases it looks as if a special licence or consent 
had been required ; we also hear of persistent attempts by the 
heirs to dispute even gifts to great churches 1 . 

Soon after the conversion of the south of England to Christianity, 
English kings began to grant the lordship and revenues of lands, 
often of extensive districts, to the Church, or more accurately 
speaking to churches, by written charters framed in imitation of 
continental models. Land held under these grants by charter or 
' book/ which in course of time acquired set forms and characters 
peculiar to England, was called bookland, and the king's bounty in 
this kind was in course of time extended to his lay magnates. The 
same extraordinary power of the king, exercised with the witness 
and advice 2 of his witan, which could confer a title to princely 
revenues, could also confer large disposing capacities unknown to 
the customary law ; thus the fortunate holder of bookland might be 
and often was entitled not only to make a grant in his lifetime or 
to let it on such terms as he chose, but also to leave it by will. 
My own belief is that the land given by the Anglo-Saxon wills 
which are preserved was almost always bookland even when it is 
not so described. Indeed these wills are rather in the nature of 
postponed grants, as in Scotland a * trust disposition ' had to be till 
quite lately, than of a true last will and testament as we now 
understand it. They certainly had nothing to do with the Roman 
testament 3 . 

Long before the Conquest it had become the ambition of every 
man of substance to hold bookland, and we may well think that 
this was on the way to become the normal form of land-ownership. 
But this process, whatever its results might have been, was broken 
off by the advent of Norman lords and Norman clerks with their 
own different set of ideas and forms. 

The various customs of inheritance that are to be found even to 
this day in English copyholds, and to a limited extent in freehold 
land, and which are certainly of great antiquity, bear sufficient 
witness that at least as much variety was to be found before the 
Conquest. Probably the least usual of the typical customs was 
primogeniture ; preference of the youngest son, ultimogeniture or 
junior-right as recent authors have called it, the 'borough-English' 
of our post-Norman books, was common in some parts ; preference 

1 See G. D. 226 compared with 256. 

a A strictly accurate statement in few words is hardly possible. See the section 
' Book -land and Folk-land ' in Maitland, Domesday Book and Beyond, p. 244 sqq. 
• See P. & M., Hist. Eng. L., bk. II. c vi. % 3. 
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of the youngest daughter, in default of sons, or even of the 
youngest among collateral heirs, was not unknown. But the 
prevailing type was equal division among sons, not among 
children including daughters on an equal footing as modern 
systems have it 1 . Here again the effect of the Norman Con- 
quest was to arrest or divert the native lines of growth. In 
this country we now live under laws of succession derived in part 
from the military needs of Western Europe in the early Middle 
Ages, and in part from the cosmopolitan legislation of Justinian, 
the line between the application of the two systems being drawn in 
a manner which is accounted for by the peculiar history of our 
institutions and the relations between different jurisdictions in 
England, but cannot be explained on any rational principle. But 
the unlimited freedom of disposal by will which we enjoy under 
our modern law has reduced the anomalies of our intestate succession 
to a matter of only occasional inconvenience. 

Small indeed, it is easy to perceive, is the portion of Anglo-Saxon 
customs which can be said to have survived in a recognizable form. 
This fact nevertheless remains compatible with a perfectly real and 
living continuity of spirit in our legal institutions. 

Frederick Pollock. 

[This paper deals, to a considerable extent, with the same matter 
as the chapter on Anglo-Saxon Law in P. & M., Hist. Eng. L. But 
the treatment is somewhat different, for reasons which will appear 
whenever it is published in its intended context.] 

1 The discussion which would be necessary if we were here studying Germanic 
customs for their own sake, or as part of a comparative study of archaic customs in 
general, is deliberately left aside as irrelevant to the purpose in hand. 
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REVIEWS AND NOTICES. 



[Short notices do not necessarily exclude fuller review hereafter.] 



Law and Politics in the Middle Ages. By Edward Jenks. London : 
John Murray. 1898. 8vo. xiii and 352 pp. (i2«.) 

It is no easy task that Mr. Jenks has set himself in this book. The 
subject — the connexion between mediaeval law and politics — is vast and 
intricate : there are large gaps in our knowledge, and the ascertained facts 
are involved in an obscurity which at once provokes speculation and veils 
its abundant dangers. The author's special aim — * to separate from the mass 
of mediaeval history those institutions and ideas which were destined for the 
future, to distinguish them from survivals which belonged to the past ' — 
demands a rare combination of legal and historical learning, a mastery of 
detail, and a capacity for generalization, balanced by caution and sobriety of 
judgment, which were the distinctive qualifications of Sir Henry Maine, but 
which comparatively few other scholars have possessed. To follow in the 
steps of Sir Henry Maine is evidently the ambition of Mr. Jenks, and if it 
is too much to say that the mantle of that great scholar has descended entire 
upon the shoulders of his follower, it may at least be recognized that in 
breadth of view, in force and clearness of presentment, as well as in strict 
adherence to the comparative method, the younger student has successfully 
imitated his predecessor. 

Mr. Jenks enjoys the great advantage— an advantage specially important 
from the literary point of view — of supporting a definite thesis, of knowing 
just what he intends to prove. He intends, in the first place, ( to show that 
law, at any rate in the Middle Ages, is not the arbitrary command of 
authority, but something entirely different/ The Austinian theory is 
' helpless to explain the facts ' of early law. ' The Leges Barbarorum are 
not enactments but records.' ' Even in the tenth century . . . law was 
regarded as a truth to be discovered, not as a command to be imposed.' 
* Law is declared, it is not made ; it is a discovery, a statement of the 
conditions under which, as wise men have shown, life can be lived, not an 
arbitrary decree enacting that life shall be lived in a particular way.' Law, 
in fact, originates in custom, and custom — the custom of the family or clan, 
even of the early state — is derived from habits, the habits which individuals 
at first, and groups afterwards, have found conducive to life and comfort. 
Mr. Jenks even hazards the bold opinion that ' law, at least in its rudimen- 
tary state, is older than society.' Whether, while in this condition — the 
man a law onto himself — it can be called law at all, we need not pause to 
inquire. It is the origin of law, and not the origin of custom, for which we 
are in search. ' So far back as records go, law has always been the expres- 



308 The Law Quarterly Review. [No. LV. 

don of social force/ a force based on primitive experience and fear of the 
untried, justifying itself (it may be) by a supposed superhuman sanction, 
expressed and formulated in the words of the wise, but not, till far later 
days, pretending to be the deliberate and conscious utterance of an absolute 
.authority. 

In the second place, Mr. Jenks is convinced that the influence of Roman 
law and the Roman polity on Teutonic communities has been, or is in danger 
of being, exaggerated. That ' these communities borrowed, in some cases 
largely, in others much less freely, from an older polity/ he is ready to 
allow. But ' it was a borrowing, and not an inheritance.' ' To conceive of 
Teutonic history as an appendage to Roman history is not merely to ride an 
academic theory to death : it is to indulge in a profound misconception of 
the capacities of human nature/ This is, perhaps, a little like setting up 
a straw-man in order to knock him down. Mr. Jenks does not tell us whom 
he charges with so enormous a theory of Teutonic history ; but still, no 
doubt, a false impression has, to some extent, been created by attributing an 
excessive importance and influence to that hollow mockery, the Holy Roman 
Empire. 'The Middle Ages (says Mr. Jenks) were the nursery of the 
Barbarian ; they were the burial-ground of the Roman/ To think that the 
Roman Empire really survived in its nominal successors is to be enslaved to 
words : it is * one of the great sources of error in mediaeval history.' In 
a passage not devoid of humour, the author likens the Frankish officials, 
from the emperor downwards, to a party of savages ' disporting themselves 
in the garments of a shipwrecked crew/ On law, he allows, the adoption of 
imperial forms and titles had a temporary influence. The Capittda, or 
royal and imperial edicts, ' for some time, no doubt, played a great part in the 
history of Teutonic law/ But the Capitula are not Leges : they are ' hot- 
house plants, due to the stimulus of Roman ideals/ In fact, ' the Frank 
Empire, in both its stages, was, in a very important 6ense, a sham empire/ 
It was, * from first to last, a great anachronism. 1 And what is true of the 
Frankish Empire is — because of the concessions which had to be made to 
triumphant feudalism — still more true of the Holy Roman Empire, based on 
the German Kingdom, which followed. 

These theses the author develops with great literary skill and an abun- 
dance of printed illustration from original texts. The * Sources ' form the 
subject of his first two chapters — the Anglo-Saxon dooms, the Leges 
JBarbarorum, the GapittUa; then the early text-books, the Mirrors, the 
CotUumiers, the Landrechte— the successive stages in the discovery, defini- 
tion and amplification of early law.. The influences at work on this 
development are described, with the transition from personal or popular to 
territorial, from feudal to royal. Much importance is attributed to migration 
and conquest ; too little perhaps, in England at least, to the influence of 
Christian missionaries with a smattering of Roman jurisprudence. Law 
becomes territorial through feudalism ; feudal law is local ; it is adminis- 
tered by peers, and in a court ; it is incomplete, but is supplemented by the 
Canon Law and the Law Merchant. Especial attention is devoted to the 
growth of English law, on which the Norman Conquest — attacking it when 
still in a backward stage—- exercised a decisive influence. Under the 
Norman and Angevin kings it became territorial, the lex terras ; common to 
all ; judicial, the law of a court, declared by judges rather than by legis- 
lators. The royal influence, so great under Henry II, was threatened by the 
weakness of his successors, but was placed on a new and wider basis, as the 
representative of social force, by Edward I, whose famous phrase is, by 
the way, somewhat perverted by Mr. Jenks. ' Shall be discussed by all ' 
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is by no means the same thing as ' ab omnibus approbetur/ ' The great 
problem which lay before the statesmen of the Middle Ages was to devise 
a machine which should declare and enforce law, uniformly and steadily. 
The supreme triumph of English statesmanship is, that it solved this problem 
some five hundred years before the rest of the Teutonic world/ 

After dealing with the sources, in other words, with the origin and 
growth of mediaeval law in general, Mr. Jenks describes the development of 
the state. Its origin he finds in the war-band, an association organized on 
principles diametrically opposed to those of the family and the clan. * The 
clan is a community of groups, the state a community of individuals/ 
Granted that the state as an army is the rudimentary idea, it may be 
doubted whether Mr. Jenks does not press the essentially military nature of 
the state too far. In his final chapter he finds * three fundamental social 
principles at work — the gentile, the military and the contractual principles/ 
They form the clan, the state, the partnership. ' The member of the state 
ia such because he owes military obedience to its head/ But, surely, if 
military necessities were the original raison d'etre of the state, they very 
soon ceased to be its sole, or even its chief, object and justification. What 
about the state as the maintainer of order, the developer of civilization ? If 
r6 (tjv is the primary motive, t6 r£ (tjv was what made t6 {rjv valuable. 
There is history as well as philosophy in Aristotle. We can agree more 
heartily in the connexion which Mr. Jenks traces between the clan system 
and feudalism. The old strife between state and clan breaks out anew 
between state and fief, and, though originally quite different, the fief comes 
to be, in the later Middle Ages, something very like the clan. The connexion 
is especially strong in Scotland and Ireland, where the clan easily adopted 
a sort of veneer of feudalism, which, rubbing off in course of time, left the 
original group, little changed, to carry on the same obstinate, but eventually 
futile warfare with the state. The principle may be carried further. In 
another form it is the great difficulty of federations ; it is at the bottom of 
demands for Home Rule. To conquer it, the state has sometimes to become 
a tyrant : concentration— as in Louis XIV's phrase — with its consequence 
of revolution, has to do duty for real union ; while, on the other hand, in 
Germany clannish feudalism ends in disruption. This couflict between the 
central and the local powers, primaeval, mediaeval and modern, Mr. Jenks 
aptly illustrates from the relations between university and colleges at Oxford 
or Cambridge in the present day. 

The Administration of Justice, Land Settlement and Local Units, 
Possession and Property, Caste and Contract, form the subjects of the 
succeeding chapters. The earliest notion of justice is the blood-feud, and 
one of the first steps towards civilization is the substitution of the wergild. 
To enforce this the aid of the state has to be called in : but clan and state 
for some time share the functions of justice and police. Then the feudal 
courts interpose between the state and the individual, but the king's ' peace ' 
is stronger than any one else's ' peace ' ; his methods are better ; he enforces 
appeals (in the mediaeval, not the modern sense) ; his writs and inquests 
carry the day. But generally speaking, at the close of the Middle Ages, 
the judicial functions of the state are still very restricted ; only in England 
has royal justice triumphed by a judicious combination of the central and 
local systems. 

Again, the strength of the clan depends largely on the nature of primitive 
land-tenure. A discussion on the early Teutonic village leads us into some- 
what speculative quagmires, but we emerge into firmer ground when the 
great landowner appears. How the manor arose we have still, even after all 
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that Prof. Maitland and others have done for us, to learn, bat that its 
creation is an important step in the establishment of state-control over the 
land is clear. But, here again, the feudal lord, having, in alliance with the 
state, broken up the old territorial group, becomes himself in turn the enemy 
of the state, and the state has much difficulty — a difficulty never fully 
overcome — in ousting him from the position he has gained. If, throughout 
this discussion, Mr. Jenks shows a strong tendency to personify the state, 
and to attribute an almost superhuman wisdom to a long succession of 
governments, we need not much complain ; the indication of the steps and 
methods by which certain results were actually attained is more important 
than the question whether these steps and methods were the result of 
tolerably acute opportunism, or of deliberate and far-sighted intelligence. 

Next, the distinction between Possession and Property is carefully drawn 
out, and we are shown by what steps — gifts to the Church, barter and sale, 
capture and production, &c. — the notion of property gradually cleared 
itself up and obtained legal recognition. Here the state again is a potent 
agent, not so much in establishing property in moveables as in substituting 
individual for communal property in land. The notion of the ' peace ' does 
not produce property, but has much to do with legislation thereon : theft is 
treated as a breach of the peace ; this is the justification of the Assize of 
Novel Disseisin and other assizes. Property, though not merely ' possession 
protected by law ' — for they are distinct conceptions — is nevertheless ' the 
creature of the state/ Similarly the state has intervened to hasten the 
transition from caste to contract. Manumission is not a contract, but it 
overthrows class-barriers ; an official nobility supersedes the old nobility of 
descent — but, Mr. Jenks might have observed, soon tends to copy its prede- 
cessor, as the fief the clan : the Church is a living protest against the 
separation of classes. But, if so, why should the author call the religious 
orders * an almost complete reproduction of gentile ideas ' 1 I confess I do 
not understand this; nor how the clan reappears as the Merchant Gild 
(p. 309). Surely the Gild, as a voluntary or contractual organization, is 
radically distinct from the family or clan, in which, as you are born, so you 
remain. 

But these are trivial details, not to be considered against so much 
excellent matter. Mr. Jenks' last chapter summarizes the contents of his 
book : a valuable appendix gives a list of sources, both categorically and 
chronologically arranged. More learned persons than the present reviewer 
will doubtless find errors of detail ; such are almost inevitable in so large 
and comparatively unexplored a field. If a general criticism may be 
hazarded, it would be that Mr. Jenks, in his anxiety to prove a thesis, to 
display the strength and continuity of Teutonic influences, and their inde- 
pendence of Rome, has, naturally enough, left aside what is not strictly 
germane to his subject. The influence of Roman law and polity, of the 
Church and its principles, on mediaeval society, have elsewhere received ample 
recognition. Mr. Jenks has not, as I understand, attempted to set forth 
a complete picture of the forces which moulded early and mediaeval 
Teutonic civilization, or to balance all these against each other, but rather 
to show, by tracing another chain of cause and effect, a side generally 
neglected in the common view. In this I think he has succeeded. He 
appears to me to have shown good ground for maintaining the theses with 
which he set out. At all events he has produced a sound and thoughtful 
as well as a brilliant and suggestive book. 

G. W. Pbothbbo. 
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Township and Borough. Being the Ford Lectures, delivered in the University 
of Oxford, October Term, 1897 : together with an Appendix of Notes 
relating to the History of the Town of Cambridge. By P. W. Maitland, 
Downing Professor of the Laws of England. 8vo. x and 220 pp. 
3 Maps and Views. Cambridge University Press. 1898. (10*.) 

Since Madox Firma Burgi made an epoch in the study of the legal 
phenomena of town life and institutions in England, we have had too few 
pieces of exploration into municipal legal antiquities, numerous as are the 
items recorded in Dr. Gross' excellent and comprehensive bibliography. Here 
is a little book, which has grown out of the study of a single English 
borough made for the purpose of a short series of lectures given by the 
Cambridge Professor of the Laws of England at Oxford. The borough is 
Cambridge, and the attempt is made to trace the history of the borough-area 
in its successive legal aspects. Two excellent sketch-maps and a number of 
lists of tenants at various periods, drawn from original records such as the 
hundred roll of 1279, the pipe-roll account of the village of 3 Hen. Ill, the 
amercements from the pipe-roll of 13 John (eight years earlier), the 
amercements of 1177 from the pipe-roll of 23 Henry II, the cartulary 
of St. John's Hospital, the calendar of Mayors and Bailiffs of Cambridge, 
Domesday Book, &c, really, in tracing minutely the fortunes of every 
cultura, give the reader curious and suggestive glimpses into the history of an 
English town from Domesday downwards to to-day. From the legal point of 
view the book is a comment or study upon the points raised or raiseable in 
the case of the Mayor, Bailiffs, and Burgesses of the Borough of Cambridge 
against the Warden, Fellows, and Scholars of Merton College in the 
University of Oxford, at the Guildhall, London, in Hilary Term, 1803; 
and just as Coke finds a sentence of Lyttelton ample text for a disquisi- 
tion on any part of English law, so Dr. Maitland has been able to start 
from the case and give us a little history of the ' borough rights ' on the 
lands within the boundaries of the vill. Part of the champion of the 
vill of Cambridge was to be allotted and enclosed by Act of Parliament ; 
the question was, in whom lay the lordship of the soil of the waste 1 The 
town gained its desire, for Mr. Justice Lawrence directed the jury to find 
in its favour, and it got about nine acres in lieu of the odds and ends 
of waste, now enclosed. Probably no substantial injustice was done, but the 
legal claim of the town was questionable in its origin, and derived its chief 
strength from laches and legal but inadvertent admissions on the part of the 
Crown and of certain colleges. Certainly King John's grant to the burgesses 
of the town, with its appurtenances, to be held for ever of him and his 
heirs, to them and their heirs, at a rent of £40 blanch and £20 by tale, 
did not ' mean to confer an ownership of the soil upon a municipal corpora- 
tion.' 'Neither John nor his chancellor,' as Dr. Maitland aptly says, 
' would have understood the terms ' of our position. In the first place the 
corporation, as we conceive it, is a modern conception (rather that of laymen 
than of lawyers probably). The ' corporateness ' of old boroughs was not 
manufactured, but, like Topsy, grew. 'The borough community is cor- 
porate ; the village community is not. . . . No accurately exhaustive list of 
our corporate boroughs ever was or could be made. But in the rough, so it 
seems to me/ our author goes on, 'the law was right. . . . Corporateness 
came of urban life.' As to the village of the older time, ' there are in this 
village both unity and plurality. If I in some sort plead the cause of 
plurality, this will be because our natural tendency is to over-estimate this 
unity. No sooner have we allowed, as allow, I think, we must, that the. 
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land belongs to a community, than our modern brains are at work conferring 
ownership upon a corporation. ... I cannot see the English village of the 
remotest days as populous, . . . and I think it no paradox but a very simple 
truth that the fewer our numbers, the further we are from any constitutional 
unity. . . . We are tempted to draw inferences about free villages from villages 
that are not free. . . . We see the village of the thirteenth century. . . . By 
a mental process we remove the lord and set the villains free. Too often, 
so it seems to me, we make these changes, and suppose that all else will 
remain unchanged, that the organization, the by-laws, the court, will 
remain, though the lord has gone. But does not the village owe much of 
its compactness to the lord % His hall has become a centre for this little 
world. If we remove that hall, the village will not be disintegrated, but it 
will be decentralized. . . . Then I think we underrate the automatism of 
ancient agriculture and of ancient government. So far as the arable land is 
concerned, the common-field husbandry, when once it has been started, 
requires little regulation. We see that in our Cambridge case. In 1803 
there was no court, no assembly, which had been habitually regulating the 
husbandry of the Cambridge field. There lay the difficulty. The truth is 
that if you have cut a field into acre-strips, given a parcel of dispersed strips 
to each of many men, and given to each man a right to turn out his beasts 
on the whole field during a certain part of the year, you have made an 
arrangement which maintains itself with unhappy ease. ... As with rights 
so with duties, equality or proportionality having been established, all 
manner of problems solve themselves. Simple arithmetic reigns over the 
village. . . . Legal ideas never reach very far beyond practical needs. . . • 
A definitely conceived indefiniteness seems the essence of our modern notion 
of ownership. The owner may do with the land whatever is not forbidden, 
. . . because nowadays there are hundreds of different uses to which a man 
may put his land. Remove this possibility, which is* the creation of science 
and art, and is not ownership, as we conceive it, nearly gone ? . . . We should 
remember this when we are tracing the growth of seignorial power. . . . 
What therefore we have to watch in early times is not the transfer of some- 
thing, some thing called ownership, from one sort of " units " to another. It 
is the crystallization round several different centres, and in very different 
shapes, of that vague " belongs " which contains both public power and private 
right, power over persons, right in things/ 

Again, to take another point, Dr. Maitland notes that one of the great 
books remaining to be written is The History of the Majority ; and he goes 
on to show the difficulty with which mediaeval opinion encountered the ques- 
tion of elections — ' Until men will say plainly that a vote carried by a majority 
of one is, for certain purposes, every whit as effectual as an unanimous vote, 
one main contrast between corporate ownership and mere community escapes 
them.' ' As a test of ownership we are wont/ continues the lecturer, ' to 
think of alienability. But if the villagers once meditate an alienation of 
their pasture land [which feeds the beasts needful for tilling the arable, which 
feeds themselves] the existence of the community is already in jeopardy. 
As a matter of fact (such is my guess) the ownership of the waste land was 
in most cases crystallizing round another centre, the lord to whom the 
village had been booked by the king/ 

Touching the borough jurisdiction also, Dr. Maitland has something to 
say. ' The borough is a vill which is a hundred/ Why 1 The eiviias of 
Cambridge is not in any of the hundreds that converge upon it. ' Why not % 
Because it is the county's town, the moot-stow, fortress, and port of the 
republic of Cambridgeshire.' Moreover he proceeds to suggest that when. 
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the Alfredan strongholds were made official centres of new districts, 
it is possible the great men of the district were bound to keep * houses 
and retainers, burg men, burgenses, knights in this stronghold and place of 
refuge/ He notices that where trade becomes great the old champion fields 
soon become enclosed and cut up and vanish, as Oxford fields no doubt 
have hundreds of years ago, so that their very memory is lost, and one 
scarcely realized their whilom existence till Dr. Maitland referred to them, 
but as Cambridge fields did not till the present century. A hint is thrown 
out that in the towns as in the boroughs themselves we have a military 
arrangement, that the wards may be the local companies that make up 
the town's contingent for the fyrd service, and for garrison duty and 
police. * There were 10 wards, 10 custodier in Cambridge.' Sometimes the 
aldermen or heads of these wards became hereditary as in London. The 
Faringdons found there may be hereditary lawmen or doomsmen also. 

In his dissection of the history of the Cambridge tenements there is much 
admirable remark. ' I had some hope of finding a kind of land-owning 
" patricians," the successors of old hidesmen. It is fading. Already in the 
twelfth century . . . the market has mobilized the land ; the land is in the 
market . . . Cambridge does not look as if it had ever been a feudal unit. 
Still less does it look as if it had ever been a manorial unit Agrarian unit 
it cannot help being after a sort.' As to the gafol — ' In Cambridge we 
distinguish [correctly] between the haw gable paid for houses and the land 
gable paid for arable strips. Less than half our houses, much less than half 
our acres, make the payment' It is then shown that the landlord in towns 
is often quickly reduced to the position of c the man with a rent-charge,' 
inasmuch as the burgess by ' custom ' makes his will of his tenement, and so 
renders escheat a rare thing. The king's interest is to back the burgess 
against the small landlords who cannot afford to pay him so well as the 
borough will. It is pretty plain that King John by his grant did not 
mean to abandon the escheats, or his hold upon the waste, and down to the 
middle of the fourteenth century the legal theory as expressed in the verdict 
of inquests is, that if a town tenant held of no one else he holds in chief of 
the king, even though he pays gavel to the men of the town who collect the 
king's rents of him, but are not his landlords. But now a new thing 
emerges, and for the first time a distinct assertion is made that the ' men of 
Cambridge ' stand as mesne lords between the king and the people who pay 
the gavel. The corporation grants mortmain licences, the Mortimer manor 
is admitted to be ' held of ' the corporation. Then come enclosures and the 
later Stuart days, after which the corporation, free from royal coercion, 
sinks into a Tory dining-club, and finally the trial of 1803 and its verdict, 
of which Dr. Maitland finally observes : ' I see no cause to quarrel with the 
verdict, but ... we have some cause to quarrel with the quietly made 
assumption that these [Cambridge] fields [then to be enclosed and allotted] 
had some manorial lord, that there must be a lord with manorial rights in 
this waste, rights of a proprietary order. . . . These old county towns do not 
pass through the manorial phase. The king was their lord bat not their 
manorial lord ; in the eleventh century hardly their landlord ; the land on 
which they stood was not Terra Regis* 

Into the question whether Cambridge was originally one or two ' towns ' 
our anthor does not go for lack of evidence, but certainly the map suggests 
very strongly the possibility of two hamlets having been fused what time 
the ' port ' was established by the bush- wall and ditch enclosing a favourable 
spot for trade and defence ad necessitatis refugium about the bridge, which 
is in truth (as Dr. Maitland says) the most famous in England, for thousands 
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that know not the name of Bristol and to whom the fame of London Bridge 
has never reached are familiar with the name of the city, whose history, as 
far as its area and landed possessions, has been so ably sketched in these 
Ford Lectures. 

The lawyer will find his account in this ingenious and lively study, and 
will, no less than the historian, allow that even from a practical point of 
view it is well to understand as much as one can of the legal and social 
conditions under which town life in England has grown up. The student 
will be pleased with the suggestiveness of the inquiries pursued, which the 
quotations given above may at all events exemplify, and should find the book 
a convenient starting-point for further research. As far as his materials 
and the documents accessible to him go Dr. Maitland has gone — 
'Daylight and champion discovers not more.' 

F. Y.P. . 

Tie Monroe Doctrine. By W. i\ Reddaway. Cambridge University 
Press. 1898. 8vo. vii and 163 pp. (3*. 6d.) 

This little book, a more or less revised academic essay, seems to owe the 
choice of its subject by the University of Cambridge to the Venezuela 
controversy of 1895-96. More recent events have given it a fresh interest. 
It has the great merits of brevity and clearness, and a writer who has not 
yet taken his Master's degree may well be excused if his sureness of handling 
and sense of proportion are not quite full-grown. The authorship of the 
doctrine enunciated in President Monroe's message is now less material 
than its reception and interpretation ; at least Mr. Reddaway does not show 
that the respective shares of Monroe and John Quincey Adams in its origin 
have any other than a biographical interest for modern students of American 
history. 

But Mr. Reddaway deserves all praise first for having taken his subject 
in hand as a real worker and gone to the Record Office as well as to 
published books; and secondly for being sound, notwithstanding one or 
two uncertain expressions, on the root of the matter. The Monroe doctrine 
was not an attempt to lay down a new rule of the law of nations (which 
the United States had neither the right nor the power to do), but 
a declaration of policy. But for certain difficulties of detail, such as the 
British Government not thinking the time quite ripe for the formal recogni- 
tion of the South American states which had broken off from Spain, it 
might have been a joint or simultaneous declaration by the United States 
and England as to the best known branch of the doctrine, that which 
deprecates European interference with the independence or the form of 
government of any American community. The two nations were fully 
agreed that the Holy Alliance must not be allowed to interfere for the 
purpose of restoring Spanish government in the revolted colonies. To this 
object, in substance and all but in precise terms, the language of the 
message is carefully limited. Any more modern application of the policy 
which dictated that language must by the nature of the case proceed by 
analogy based, with whatever justification the facts may afford, upon the 
original example, not by way of exact deduction from a rule. 

The other branch of the doctrine, namely, ' that the American continents, 
by the free and independent condition which they have assumed and main- 
tain, are henceforth not to be considered as subjects for future colonization 
by any European powers,' was not admitted by any European power at the 
time, and it is difficult to see to what possible cases it was meant to apply, 
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unless indeed Monroe or Adams feared that some member of the Holy 
Alliance, Russia for example, might reconquer Mexico or Chile in the name 
of Spain and then keep it as a colony for herself. The language seems, 
however, to have implied at the time some port of theoretical objection to 
any European state having a footing on American soil, though this is 
nowhere expressed ; and quite recent echoes of such theories may be found. 
It is to be observed that in the earlier part and down to well past the 
middle of this century there was in England a strong official school, pre- 
valent at the Colonial Office itself, which regarded the separation of the 
colonies from the mother country as inevitable and not undesirable. 
American statesmen acquainted with this fact, as some doubtless were, could 
not but feel strongly that, if England went out of Canada, no other European 
power must come in. Actual fresh colonization by any European state on 
either American continent is at this time clearly out of the question, so that 
this clause may safely be regarded as in terms obsolete, and the discussion as 
merely historical. 

The supposed application of the Monroe doctrine to the Venezuela 
boundary question seems to the present writer a comedy — happily it did not 
become a tragedy — of errors, due to a complicated series of misadventures 
and misunderstandings. But that matter is now in a way to be reasonably 
settled, as, but for extraordinary bad luck of many kinds, it might have 
been forty years ago, and it has accordingly fallen into the background, where 
it always ought to have been. 

It should not be needful to add that Monroe's declaration could not of 
itself bind succeeding Presidents or Congresees of the United States, whether 
we take it as an announcement of policy or as an attempt to formulate a rule 
of reason or expediency on which American policy might be founded. The 
importance of the ' doctrine ' is not to be discovered within the four corners 
of Monroe's message, but in the practical development of -the ideas which it 
expressed for the first time. American statesmen, as Mr. Reddaway points 
out, have seldom quoted it in terms. From the American point of view this 
course appears to us quite wise and sound. 

F. P. 

The Law and Practice in Bankruptcy. By the Right Hon. Sir Roland 
Vaughan Williams. Seventh Edition. By E. W. Hansell. 
London : Stevens & Sons, Li m. and Sweet & Maxwell, Lim. 1 898. 
8vo. xcvi and 931 pp. (30*.) 

Mb. Justice Wbight, who represents the High Court of Justice when it 
deals with the winding up of companies and of the estates of bankrupts, has 
the good fortune to be occupied with two branches of the law which call for 
frequent editions of the leading books on the two subjects. Mr. Buckley's 
book on company law has just reached a new edition ; the seventh edition of 
Vol. II of Mr. Palmer's Company Precedents was published last year ; the 
seventh edition of the first volume of the same work is now in the hands of 
the profession ; and a new edition of Lord Justice Vaughan Williams' well- 
known work on bankruptcy has recently come out. It is with the seventh 
edition of the Lord Justice's book that we have now to deal. The new 
bankruptcy cases are many in number and are brought down to January, 
1898, at or about which time the author and his editor went to press. The 
index in its revised form is the work of Mr. R. E. Vaughan Williams, of 
Lincoln's Inn, who is the son of the author, and it appears to be admirably 
done. Mr. Hansell, in his short preface, says absolutely nothirg about the 
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great part which he has no doubt taken in the preparation of the new 
edition, and the Lord Justice, although a great portion of his time is taken 
up with mastering the intricacies of Chancery appeals, has probably brought 
his old Bankruptcy experience to bear in aid of the editor's work. As in 
former editions the Acts and Rules are set out with their respective provi- 
sions in numerical order, and with ample but not too ample notes. The 
seventh edition will be found to be quite equal in quality to those which 
preceded it, while it only slightly exceeds any of them in bulk. 

F. E. 



The Real Representative Law, 1897, being Part I of the Land Transfer 
Act, 1897, and a discussion on administration thereunder. By 
Amhebst D. Tyssen, D.C.L. London : William Clowes & Sons, 
Lim. 1898. 8vo. xv and 132 pp. 

This is, we believe, the second book which has appeared relating to Part I 
of the Land Transfer Act, 1897. 

The chief feature of the book, however, is the concise treatment of the 
general law of administration of assets ; but although the writer does not 
deal exhaustively with the construction of Part I of the Act, he nevertheless 
calls attention to many of the difficulties involved therein. 

It is stated (p. 4) that before 1898 the law was imperfect because it did 
not charge lands with the debts of the deceased. The Act unquestionably 
has done this, but in order to render administration actions generally 
unnecessary, which is the main purpose of Part I, nothing more was 
required than to make the land devolve as assets to the real representative. 

Reference is made (p. 40) to the old rule that legacies are not payable out 
of real estate unless the will so directs ; the question, however, whether the 
Act in any way affects the rule appears to have been ignored. 

Where a tenant in tail dies leaving issue inheritable under the entail the 
author thinks (pp. 16, 17 and 121) that, because the estate tail continues, 
it will vest, but without affecting beneficial interests, in the real repre- 
sentative of the deceased. Apparently in support of this opinion the author 
mentions that Crown debts of the ancestor and executions against him 
affect the estate tail in the hands of his heir; it should, however, be 
observed that executions affect all persons whom the ancestor might have 
barred without the assent of another person ; hence this argument does not 
go far to support the author's view. 

The key to the construction of an Act lies in the preamble (Overseers of 
West Ham v. lies, 8 App. Cas. 386, 389 ; Marquis of Aylesbury's S. E. 
1892, A. C. 356, 361 * Re Duke of Marlborough 's Settlement, 30 Ch. D. 127, 
131 ; Crowaer v. Stewart, 16 Ch. D. 368, 369), and more attention might 
perhaps have been paid to it in this case, inasmuch as it shows a clear 
intention on the part of the legislature to constitute a real representative, 
and such a representative is not required on the devolution of an estate tail ; 
in other words, an estate tail is not within the mischief which the Act 
proposes to remedy. 

But, whether one concurs in the author's view or not, it is impossible to 
shut one's eyes to the shortcomings of the provisions which purport to 
constitute the real representative. 

The author (pp. 29-31) treats as arguable the question whether, where 
land is settled by the will of the deceased or by reason of the succession of 
an infant heir, the real representatives are, as trustees with a power of sale, 
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constituted trustees for the purposes of the Settled Land Acts. Now lease- 
holds have always been within the operation of those Acts, and no one has 
thought of suggesting that executors as such had a power of sale within the 
meaning of the Acts. Again, when once the real representative has assented 
to the devise or conveyed the land to the heir, his power of sale is gone ; in 
the meantime we conceive that the tenant for life could only sell subject to 
the executor's right to defeat the estate conveyed to the purchaser, who 
clearly could not be advised to accept such a title. 

Attention is directed (pp. 48-50) to the unsatisfactory manner in which 
the Act proposes to discharge the real representative from liability, when he 
has assented to a devise, or conveyed the land to a beneficiary. There can 
be no doubt that the title to the land ought not to be saddled with an 
unascertained liability, and that in such cases the executor ought to be 
satisfied with an indemnity from the beneficiary ; whether he will be satisfied 
or not is quite another matter. But to have put it in the power of a 
cantankerous executor to cast a slur on a perfectly good title does, we admit, 
appear to be a harsh and unnecessary measure. 

As might be expected from the author of the well-known work on 
Charitable Bequests, the effect of the Act on a devise of land to charitable 
uses is (pp. 100-1) clearly brought out. 

Our limited space will not permit of a full discussion of the views pro- 
pounded by the author, but he may certainly be congratulated on the 
production of a very readable addition to the existing works on the law 
of administration of assets. 

B. L. C. 



The Science of Law and Law-Making. By R. Floyd Clarke. New 
York : The Macmillan Co. London : Macmillan & Co., Lim. 
1898. 8vo. xvi and 473 pp. (17*. net.) 

This book professes to be an introduction to law for the use of laymen, 
but it is really nothing but an elaborate argument against codification, in 
which the general reasons pro and contra are set forth with sufficient fair- 
ness and, we venture to think, more than sufficient fulness. We should 
have preferred less quotation and discussion of opinions, and something more 
of a serious attempt to ascertain how codes have worked where they are in 
existence. So far as we have observed, the Indian Penal Code is ignored, 
though the most is made of various criticisms on the Indian Contract Act. 
Nor has the author anything to say of the Bills of Exchange Act, now the 
law of a great part of the English-speaking world, which has produced almost 
no litigation, and is almost pure codification of common-law decisions. 
Actual English experience has now shown, we submit, that well settled 
commercial law may be codified with safety and advantage. We do not 
even hear how the practical administration of the law has been affected 
in those Western states which have adopted the Dudley Field codes 
(an adverse opinion, and a weighty one, is quoted from California, but no 
specific examples, and nothing to show whether men of business like the 
code, or dislike it, or pay no attention to it). Mr. Floyd Clarke might have 
strengthened his case, too, by referring to the political as distinct from legal 
reasons which have left France, Italy, and more lately the German Empire, 
practically no choice as to codification ; the object being not to codify 
a single existing body of customary law, but to put one law in the place of 
many. All these omissions are the more strange because the author him- 
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self complains — and rightly enough, we think — that hitherto the discussion 
has run too much to generalities. 

Two more than doubtful assumptions run more or less through the whole 
of the book : one, that Roman law has some kind of inherent fitness for 
codification as contrasted with English law ; the other, that modern advo- 
cates of codification expect codes to make case-law superfluous, which some 
of them at least have been careful to deny. The author supposes, moreover, 
that in this country the Rules of Court are construed on some different prin- 
ciple from statutes. We never heard of any such difference. If our Rules 
work better than the New York Code of Civil Procedure, it is not because 
there is more freedom of interpretation, but because there is a better text. 
But certainly one condition of express rules of any kind working well, 
whether they be called a code or not, is that the Court, committee, or other 
persons who have to interpret and apply them should not abandon their 
common sense. Apparently Mr. Floyd Clarke thinks such abandonment 
a necessary incident of interpretation when the statute to be interpreted is 
called a code. We really cannot see why. 

There are one or two curious little inaccuracies. By some process which 
apparently is not a misprint, the date of the leading case of Armory v. 
Delamirie\s given as 1795 instead of 1722 ; and the author approves a non- 
existent work called ' Sir Frederick Pollock's Digest of the Law of Evidence ' 
[meaning Sir James Stephen's ?] as being the nearest approach yet made in 
English law to a good cede. 



The Law of Employers' Liability and Workmen's Compensation. By 
Thomas Bkven. London : Waterlow Bros. & Lay ton, Lim. 1898. 
8vo. xxxvi and 326 + (index) xxx pp. 

Mr. Beven has compressed an extraordinary amount of learning and 
ingenuity into what purports to be a modest practical handbook. The 
chapters on Negligence and Contributory Negligence really form a digest of 
the whole subject, in which all authorities of any importance are cited and 
their effect stated, and the points arising on them are briefly but adequately 
discussed. Our only doubt, in a general way, is whether Mr. Beven has 
not made the book almost too good for the work he expects it to do. 

There are one or two points of difference with Mr. Beven that we have 
noted : in a topic so difficult even without the added perplexity of statutes 
it is inevitable that there should be room for different opinions. Part of 
Mr. Beven's Proposition XVI, in the chapter on Negligence, runs thus : — 

( In determining whether an act is wrongful so as to found liability, only 
the reasonable [? natural] and probable consequences in the circumstances 
are to be looked to. When those reasonable and probable consequences 
indicate probable injury, then liability attaches for all the actual conse- 
quences flowing in uninterrupted sequence from the act/ 

We are unable to agree with the last quoted sentence, which comes to 
saying that when liability for some damage is once established, no conse- 
quential damage is too remote to be counted. No such rule of extended 
liability is laid down by the authorities as we read them, and it would be 
a most inconvenient rule to explain to juries. A smaller and perhaps 
verbal point arises on Mr. Beven's statement (p. 3) that 'if a servant 
personally injures any one outside his relation of service, the injured person 
has a right of action both for the damage and the insult as in any other case.' 
The common law recognized insult as a distinct cause of action in the 
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thirteenth century, if we may trust the current forms of pleading, and we 
wish it still did bo. But we have always supposed that the modern law 
does not, and that in particular our rules about ' actions on the case for 
words' assume the contrary throughout. We shall be only too glad if 
Mr. Beven can convert us. 

Our old friend Scott v. Shepherd (the squib case) is cited as if the question 
had been whether the defendant was liable at all, and not whether the 
action would lie in trespass as distinct from case. This is a too common 
oversight. At Mr. Beven s hand we are entitled to better things. 

We doubt whether the Workmen's Compensation Act is really quite so 
foolish as Mr. Beven makes it look, but his discussion of it will in any case 
be of great use. 

Company Precedent*, for use in relation to Companies subject to the 
Companies Acts, 1862 to 1890. Seventh Edition. By Francis 
Beaufort Palmer, assisted by the Hon. Charles Macnaghten, 
Q.C., and Arthur John Chitty. Part I. London : Stevens & Sons, 
Lim. 1898. La. 8vo. xcii and 1421 pp. (36s.) 

The appearance of the seventh edition of this well-known work is 
significant in many ways. It attests the author s unabated popularity with 
the profession : it attests the enormous volume of company business now 
transacting, and lastly it attests — what is a consequence of that business — 
the rapid growth of company law. In the interval of something less than 
three years since the last edition there have been decisions of supreme 
importance to the commercial world on nearly all the leading principles of 
company law. There has been Salomon v. Salomon — the charter of the one- 
man company, and of its counterpart, the private company. There has been 
Welton v. Saffery, disallowing discount on the issue of shares as against 
shareholders as well as creditors. There has been Bloomenthal v. Ford, 
elucidating the doctrine of estoppel by certificate against a company. There 
has been In re Wragg, defining the right of inquiry into the adequacy of the 
consideration given for shares issued as paid up under a registered contract ; 
and In re Kharaskhoma, exacting the statement in terms of the consideration 
. under such a contract. There has been In re Peveril Gold Mines, disannulling 
a condition in articles derogating from the statutory rights of a shareholder ; 
and In re Brinsmead, affirming it ' just and reasonable ' that a company con- 
ceived and brought forth in fraud should be wound up ; and South African 
Territories v. Wellington, refusing specific performance of a contract to make 
or take debentures. There has been In re London <}• General Bank 
(Nos. 1 & 2), delimiting the duties and liabilities of auditors ; and Metro- 
politan Coal Consumers Association v. Scrimgeour, sanctioning payment by 
a company of a reasonable brokerage for underwriting its capital; and 
lastly, Andrews \. Gas Meter Co., illuminating the whole subject of the issue 
of preference shares. All these — to name only a few — are matters which in 
Lord Bacon's phrase come home to the ( business and bosoms ' of those who 
have to do with companies, be they lawyers or laymen, and they will all be 
found to be dealt with in this edition, and dealt with as only an expert of 
Mr. Palmer 8 wide experience and insight can deal with them ; while their 
substance is skilfully woveu into the fabric of his well-considered forms. 
But encomium is superfluous. There is no book which can challenge or 
attempt to challenge the supremacy of this work for the purpose of the 
company draftsman. It is — and in no conventional sense — indispensable. 
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A Digest of the Law of Agency. By William Bowstead. Second 
Edition. London : Sweet & Maxwell, Lim. 8vo. Hi and 507 pp. 

(16*.) 

This is a second edition, and not only an enlargement, having 507 pages 
instead of 394, but a more complete and valuable work. It is written in 
146 ' articles/ printed in larger type, and followed by l illustrations ' much 
in the Bame way that Roman law text-books are often prepared. Copious 
footnotes refer to the titles of the law cases bearing on the subject of each 
'article/ A legal practitioner likeB to know the 'feel 1 of the case cited, 
and perhaps might prefer to have case ' abstracts ' in the usual form instead 
of these illustrations. The names of the judges who gave the respective 
decisions would, notwithstanding the general full confidence in our British 
judicial system, have some utility in enabling due weight to be given to 
these paragraphs. The articles referring to an agent who makes secret 
profits, to company directors who make private gain, and to solicitors as 
agents, are very well put together. The question of ' agency ' is, however, 
one which has so many ramifications, that the mere suggestion of ' illustra- 
tions ' is not a little likely to make one expect the impossible. The subject 
of the wife's agency for her husband is illustrated in many ways, and most 
efficiently, though such a case as that recently before a county court judge, 
where the wife took a house with her sister as ' guarantor ' for the first 
quarter, not divulging the fact that her husband was in prison, but re- 
maining in the house to let ' apartments,' is not quite covered by the 
4 articles/ The cases on the liability of the principal in the police courts 
for offences and quasi-criminal acts are well given in a supplementary 
chapter. Here too we miss the help which the names of the judges would 
have given, for Justice Manisty in Bond v. Ewms said in so many words 
that the Lord Chief Justice thought (wrongly) that the connivance of the 
principal must be ' inferred ' before he could be convicted of a licensing 
offence committed through an agent. Mr. Bowstead, however, tersely brings 
out the vital point, that the ' agent ' must be in charge of the premises. The 
dictum of Justice Stephen in criticizing Newman v. Jones, where the prin- 
cipals were held not guilty, because they gave absolutely contrary directions 
to their ' steward ' who committed the offence, might perhaps have thrown 
some light on this particular ' illustration/ The book is concisely written, ' 
and any lawyer who finds that the case he is dealing with involves some 
perplexing questions of agency, will be able in a very few minutes to find 
a sure foothold and a sufficient number of stepping-stones to enable him to 
get out of the morass of his difficulties. There is a good table of cases 
and a useful index. 

The Law of Licensing. By John Bruce Williamson. London: 
William Clowes & Sons, Lim. 1898. 8vo. xxxv and 607 pp. 
(i5».) 

Mr. Williamson has chosen a subject wherein he has to compete with 
formidable rivals, but we venture to think he will not compete in vain. His 
book differs in both scope and method from other works on licensing. He 
treats of the law of licensing so far as it relates to the retail sale of intoxi- 
cating liquors and to the theatres and music halls. It is convenient to have 
these two branches of licensing law in one comprehensive work. But we 
find the chief merit of the book in the fact that the Acts of Parliament are 
not made the basis of arrangement of his subject-matter. Where a branch 
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of law is contained in one or more well arranged statutes the most con- 
venient arrangement for a law book is usually to set out the statute or 
statutes with notes to each section. But when an author has to deal with 
some twenty principal acts and some forty others of greater or lees impor- 
tance, that method of treatment only ends in confusion, and the reader is 
wearied and disgusted by having to turn now to one page and now back to 
another before he can arrive at a solution of the simplest question. 
Mr. Williamson, to avoid this difficulty, has given us a clear, concise and 
well-arranged treatise on licensing, and has relegated the statutes to an 
appendix. We could wish that in the appendix he had given references 
under each section to the pages of the treatise where the section is dealt 
with. A good index only partly supplies this defect. With the treatise, 
which occupies about two-fifths of the whole work, we are greatly pleased. 
Perhaps it may safely be paid, and without derogating frcm the meiits of 
other well-known works, that the law of licensing has never before been 
set out so clearly and comprehensively. We have tested the text in various 
ways, and found it well up to date and on the whole accurate. The impor- 
tant cases of Reg. v. Bowman and Reg. v. Sharman, on mandamus and 
certiorari, are duly included in their proper places, though they only appeared 
in the Law Reports after the book came into our hands for review. 

Mr. Williamson, like many other recent writers, has found the Local 
Government Act, 1894, a stumbling-block. In dealing with the illegal 
hiring of licensed premises for election purposes he has forgotten that local 
boards and improvement commissioners are now no longer elected, their 
place being taken by district councils. Though he has referred to sec. 61 
of the Act of 1894, he has omitted the curious provisions with regard to the 
use of licensed premises for polls and for election meetings contained in the 
rules for the election of district and parish councillors and for polls conse- 
quent on parish meetings. Again, in treating of theatre licenses he has 
omitted to state that the duties of the County Council may be delegated to 
a district council, and has not referred to county boroughs. Nor has he 
referred to s. 78 of the Local Government Act, 1888, by which the pro- 
cedure for licensing by County Councils is regulated. 

We have looked in vain for some explanation of that very obscure proviso 
in sec. 23 of the Theatres Act, 1843. We should have welcomed Bome 
suggestion as to how the ' allowances ' of ' justices or other persons having 
authority in that behalf should be applied for ; who the ' other persons 
having authority in that behalf 1 are; and whether it is the theatrical 
representation in a fair, or the booth or show, that they allow. 

Tarling v. Fredericks, 28 L. T. 814, a decision on this Act, is not referred 
to. Perhaps because no one knows what it decides. 

Oversights such as these will not however seriously detract from the 
usefulness of Mr. Williamson's work. 



PoweWs Principles and Practice of the Law of Evidence. Seventh 
Edition. By John Cutler, Q.C., and Charles F. Cagney. 
London: Butterworth & Co. 1898. 8vo. lv and 660 pp. (20*.) 

This work is sufficiently well known to the profession to make any 
detailed examination of its merits out of place. The new cases seem to be 
incorporated into the body of the work with care and accuracy. The editors 
have wisely given only one reference to reports in the text, supplying 
others in the table of cases ; they quote the Justice of the Peace occasionally, 
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and the Times Law Reports apparently not at all, a practice the merits of 
which we leave our readers to decide on. We have doubts as to how far 
they are well advised in retaining their chapters on Discovery and Inter- 
rogatories and the Production and Inspection of Documents, as they seem 
too short for soma purposes and too long, the latter at least, for others. 
They are, however, good pieces of work, and the size of the volume is not yet 
oppressive, so that they have probably exercised a wise discretion in leaving 
them as they are. On the other hand, sees. 4-7 of the Bills of Sale Act, 
and the Betting and Loans (Infants) Act do not seem worth including in 
a work on Evidence, and the abortive Criminal Evidence Bill of last year, in 
its unamended form too, is certainly not worth printing. The omission of 
a table of statutes is a blot in a work which has reached its seventh edition. 



The Law of Evidence. By Sidney L. Phipson. Second Edition. 
London : Stevens & Haynes. 1898. 8vo. xcvii and 637 pp. 
(\2s. 6d.) 

Ik the preface to the first edition of this work the author described his 
aim as being to supply a work which would occupy a middle position 
between Stephen's Digest of the Law of Evidence and Taylor on Evidence. 
He now, after the lapse of six yeans, boldly challenges comparison with the 
latter work, alleging that his book is the fuller of the two on all topics 
properly included in a work on Evidence, and that it now supplies ' a prac- 
tically complete digest ' of English and Irish decisions. We are fortunately not 
called upon to discuss the truth of the first of these allegations, which it may 
be thought had been better left unmade. As to the second a necessarily 
brief but careful examination leads us to believe that it is well founded. 
Such cases as we have looked for we have found correctly and clearly 
described in the right places, as far at least as their immediate neighbours 
are concerned. The same may be said on the whole as to the numerous and 
complicated statutory provisions which make a great variety of documents 
evidence to very various extents; though we should like to see some of 
them rather more fully dealt with, and there seems to be no reference to 
35 & 36 Vict. c. 94, 8. 51. Mr. Phipson s forward movement has had the 
effect of producing a considerable increase in the bulk of the work, this 
edition containing 637 pages as against 448 in the last; but the book still 
remains a small one. This merit probably more than counterbalances the 
prominence which additional size gives to the rather haphazard scheme on 
which the book is arranged. A very fair index, however, and a long list of 
cited cases make this a matter of comparative indifference to the practi- 
tioner. Ajs to the student, we were, it appears, wrong six years ago in 
prophesying, as we did, that the book was not specially designed for his 
purposes. We will, therefore, content ourselves on this occasion by a guess 
that when he has fully mastered the contents of this edition there will be 
a new one ready for him. 



Commentaries on the Law of Trust* and, Trustees as administered in England 

and in the United States of America. By Charles FiSK Beach. 

London: James Berkinshaw. 1897. % vols. La. 8vo. ccxxxiii 

and 1753 PP- 

Few persons realize what they owe to the text-writer. When the 

intelligent layman confronts us with the question ' What is the law, 

where is the law 1 ' on some subject, say Trusts or Wills or Mortgages, all 
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the lawyer — be he of America or be he of England — can reply is ' The law 
is a body of abstract principles, and if yon want to know it you will find 
the application of these principles to particular states of fact illustrated in 
some ten or twenty or thirty thousand cases on each topic, scattered over 
centuries of law reports from Edward I to Queen Victoria.' Imagine the 
situation of the layman, or even of the lawyer, left thus to find, unaided, 
his particular point — his needle in this haystack. To this bewildered seeker 
after knowledge the text-writer biings welcome relief— educes order out of 
chaos — arranges, analyzes, compares, contrasts, criticizes, rationalizes. The 
work before us is a good illustration. It is distilled from not less than 
sixteen thousand cases ; it is full, careful, learned, methodical, judicial ; the 
whole domain of Trust land is mapped out, and its highways, by-ways, 
pitfalls and thickets minutely and clearly delineated. Incidentally the 
author remarks, and well he may, how lightly persons undertake the office 
of a trustee — those duties and liabilities which two thick volumes of more 
than 800 pages each can scarcely contain. Yet when we think of it, what 
does a request to act as trustee really mean ? It comes to this : * Will you 
be so kind as to undertake the management of my affairs and my family's for 
an indefinite period — to bestow more pains and care upon them than I should 
myself, at the risk of being answerable — and no quarter given — for the slightest 
indiscretion, and to do all this for nothing 1 ' Stated thus — and not over- 
stated — the coolness of the proposal becomes apparent : yet do settlors or 
testators ever realize this ? Do they even manifest any gratitude 1 Not 
one in a hundred. 

The stream of American and English trust law flows from the same source 
and follows the same direction : hence the present work appeals as much to 
English as American lawyers ; what meanderings or cross-currents there are 
rather help to point the true course. In America, for instance, trustees' 
investments are not defined by law. The test is simply, ' Is it a "fit security " V 
This leaves the discretion rather too much at large. On the other hand 
America is fortunate in not having imported the ideal prudent man of 
business. This superior person — the bane of British trustees — rendered an 
antidote absolutely necessary, and we have got it in the Judicial Trustees 
Act of 1896, giving the Court power to relieve trustees where they have 
acted ' honestly and reasonably.' One other advantage America possesses, 
and that is ' Spendthrift Trusts,' designed not only for young gentlemen 
of extravagant habits but for ladies. Surely here is a chance for English 
conveyancers ! 

The Law of War. By John Shuckbuegh Risley. London : 
A. D. Innes & Co. 1897. 8vo. vii and 307 pp. (12s.) 

The modesty of the author who disclaims any pretension to offering his 
work as a legal text-book and only hopes that it will be found useful as 
a ' first guide to seekers after knowledge, and possibly also to law-students 
by way of an introduction to more elaborate treatises ' does not debar us 
from applying to it the severer tests of criticism. Even an introduction or 
'first guide' should give its authorities. The value of a quotation is 
singularly diminished by the omission of the reference which enables the 
reader to consult the context. An expression of opinion, if it is that of the 
writer, should be distinctly shown to be his, and if it is not his, it should be 
as distinctly attributed to its real author, and no disclaimer or modesty can 
relieve the author of a book on the law of war from giving authorities for 
statements, even if only opinions like his own. Indeed the more elementary 
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a book is, the more careful should the writer be to indicate the sources in 
which the student can seek for himself. Mr. Risley is vexingly remiss in 
these respects. 

Nor is he always accurate, as when he attributes the 'three mile limit ' 
of territorial waters to Bynkershoek and to the end of the seventeenth 
century (p. 46) ; nor always precise, as when he says that certain persons 
under the fiction of exterritoriality are subject to the personal jurisdiction of 
their own country, or when he says a private ship enjoys exterritoriality ' if 
she is driven into a foreign port by stress of weather or illegal force ' (p. 47); 
nor quite up to date, as when he cites a case of 1588 for his statement that 
' if a belligerent brings prisoners of war into neutral territory they become 
ipso facto free, except in the case of prisoners of war on board a public 
vessel anchoring in neutral waters' (p. 174). 

We can say generally of Mr. Risley 's book that though it may not be 
a very good introduction for law students, it contains a great deal of 
information in small compass for lay readers, and that it has a good index. 



Encyclopaedia of the Laws of England. Edited by A. Wood Reoton. 
Vols. VIl and VIII. International Copyright to Mortgage. 
London: Sweet & Maxwell, Lim. Edinburgh: W. Green & 
Sons. 1898. La. 8vo. Vol. VII, viii and 530 pp. ; Vol. VIII, viii 

and 526 pp. (30*. net.) 

• 
The publication of four volumes of this work within six months is an achieve- 
ment for which the editor and publishers may well take credit. Several of the 
most important heads of the law are dealt with in the two volumes now 
issued. Mr. E. Foa and Mr. T. C. Hindmarsh contribute a long article on 
' Landlord and Tenant.' Mr. G. G. Phillimore writes on * Marine Insurance ' 
and Mr. W. F. Phillpotts on 'Mortgage.' Among the other articles of 
exceptional interest are ' Interpretation (not confined to the interpretation 
of deeds, and therefore a real addition to the well-known book) by Sir 
Howard Elphinstone ; ' International Law ' (with a useful guide to the 
bibliography of the subject) by Mr. T. Barclay ; * Jurisprudence ' by Prof. 
Holland; ' Larceny' by Mr. W. F. Qraies ; 'Law Reporting' by Sir F. 
Pollock ; ' Law Reports ' (a list of Colonial and Indian reports) by Mr. W. F. 
Craies and Mr. T. Raleigh; 'Licensing' by Mr. W. W. Mackenzie and 
Mr. H. Woodcock; 'Lunacy' by Mr. Wood Ren ton ; and 'Mines and 
Minerals' by Mr. R. F. MacSwinney. There are several articles dealing 
directly or indirectly with local government : ' Local Government ' and 
' Local Government Board ' by Mr. Blake Odgers, Q.C. ; ' London City/ 
1 London County,' and ' Metropolitan Police District ' by Mr. W. F. Craies ; 
and ' Metropolitan Vestries ' by Mr. H. W. Law. We must also mention 
articles on ' Malice ' by Mr. W. F. Craies, where the effect of A lien v. Mood 
is judiciously touched upon ; ' Maxims ' (with a list) by Mr. Manson, and 
' Lloyd's ' — a short but clear account of the institution and of the customs of 
underwriters, by Mr. G. G. Phillimore. We are unable, with great respect, 
to agree with Mr. Blake Odgers (*. v. Justification) that a, justified libel is 
not a libel at all. Why must justification be specially pleaded 1 But this 
is of no practical importance. Under the heading ' Manor ' there surely 
ought to have been a reference to Serjeant Manning's excellent — we might 
say classical — article in the Penny Cyclopaedia. The article on ' Martial 
Law ' refers to Blackburn J/s charge to the grand jury in R. v. Eyre, but 
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omits reference to Cockburn C. J.'s in R. v. Nelson and Brand (alw> 
separately published), a case arising out of the same events. 



Baker's Law relating to Burials. Sixth Edition. By E. Lewis 
Thomas. London: Sweet & Maxwell, Lira. ; Knight & Co. 1898. 
8vo. xxvii and ion pp. (25s.) 

'Bakeb on Burials' is the standard work on this lugubrious subject, 
but sixteen years having elapsed since the appearance of the fifth edition 
the book had got rather out of date. The Burials Acts were considerably 
affected by the Local Government Act, 1 894, particularly as to the formation 
and powers of Burial Boards. Further important changes in the law have 
been made by recent Open Spaces Acts. Mr. Lewis Thomas has had to 
grapple with so much new matter that he has found it necessary to recast 
the work and to rewrite many chapters. The law of burials is now governed, 
in addition to the Local Government Act of 1894, by something like eleven 
Burial Acts, four Open Spaces Acts, thirteen Church Building Acts, and 
several Public Health and Registration Acts. In view of this goodly crop 
of legislation, the legislature cannot justly be blamed for neglect of the 
subject ; nor are we able to blame Mr. Thomas for the omission from the 
book of any of these Acts. They are all given in full, with annotations. 
There appears to have been very little recent case-law on the subject; but 
such decisions as there are are duly accounted for. 



The Law relating to Electric Lighting. By John Shibess Will, Q.C. 

London : Butterworth & Co. 1898. La. 8vo. lv and 189 pp. + 

Index 42 pp. (15*.) 
Thebe is a certain fitness in the appearance of a book on electric lighting 
by the joint author of the standard work on the allied subjects of gas and 
water. The plan of the work consists of an Introduction giving a synopsis 
of the law on the subject; the Electric Lighting Acts, 1882 to 1890; the 
Board of Trade Rules with respect to applications for Provisional Orders ; 
the Board of Trade Regulations for securing public safety, for ensuring 
a sufficient supply of electricity and for the control of existing lines and 
works laid down without license, provisional order or special Act ; forms 
of accounts prescribed by the Board of Trade ; and the form of a Provisional 
Order, with notes. Fortunately ' Electric Lighting ' is a heading not yet 
frequently met with in the indexes to our law reports, but the few decisions on 
the subject — some of them not regularly reported — are duly accounted for. 
The only case, so far as we know, involving any important common law 
principle is National Telephone Company v. Baker, where an electric current 
discharged into the earth was treated as a dangerous thing : '93, 2 Ch. 186, 
duly noted in this book. 

We have also received : — 

Ruling Cases, arranged, annotated and edited by Robert Campbell. 
With American Notes by Ibving Bbowne. Vols. XIV and XV. Insurance 
to Landlord and Tenant. London : Stevens & Sons, Lim. Boston, U.S.A. : 
The Boston Book Co. 1898. La. 8vo. Vol. XIV, xxvi and 833 pp. ; Vol. XV, 
xxx and 811 pp. (25*. net.) — Insurance, Interest, Interpretation, Judge, 
Jury, Justice of the Peace, Land and Landlord and Tenant are the subjects 
dealt with in these volumes. An amplified Table of Contents has been added 
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to Vol. XV, and in the Preface, Mr. Campbell again states, for the informa- 
tion of the sceptical, that the work will be completed in twenty-five volumes, 
as originally estimated. We think the high standard attained by previous 
volumes of the work is fully maintained. Mr. Justice Mayne, one of the 
judges of the Court of Common Pleas in Ireland in the early part of this 
century, is erroneously called an English judge in the American notes, 
Vol. XV. p. 49. 

WoodfaIVs Law of Landlord and Tenant. Sixteenth Edition, containing 
the statutes and cases down to Lady Day, 1898. By J. M. Lely. London : 
Sweet & Maxwell, Lim. ; Stevens & Sons, Lim. 1898. La. 8vo. lxxviii 
and 1 1 12 pp. (38*.) — Great is the industry of Mr. Lely in keeping this 
work of composite learning, of which the original Woodfall must now be 
a very small part, posted up in successive editions. With regard to the 
Addenda, it may be noted that Bryant v. Hancock, there given from the 
Times L. R., is now regularly reported, '98, 1 Q. B. 716,67 L.J. Q. B. 507. 
On the questions arising under Part I of the Land Transfer Act, so far as 
affecting the relations of landlord and tenant, Mr. Lely has done his best to 
lay fairly before the reader both the doubts created by the general language 
of the Act, and the materials available for a solution. 

The Law of Insurance : fire, life, accident and guarantee. By J. B. 
Porter, assisted by W. F. Craies and T. S. Little. Third Edition. 
London : Stevens & Haynes. 1898. 8vo. xxxvii and 562 pp. (2 is.) — There 
are books on insurance that deal with the whole subject— including marine 
insurance, and others that deal with fire insurance only, but we believe that 
this is the only work treating of all kinds of insurances other than marine. 
To compress so large a subject within less than 600 pages is not an easy 
task. But Mr. Porter and his assistants have done it, and, so far as we can 
judge, done it well. A welcome feature of the book is the citation of so 
large a number of American and Colonial cases. We cannot find any 
specific mention of burglary insurance — a class of risk in which a large 
business is now done by the guarantee and accident companies — but we 
notice that the recent case of Roberts v. Security Company, a decision under 
a burglary policy, is duly accounted for. Why is only a reference to the 
Times L. R. given to London and Lancashire Life Insurance Company v. 
Fleming, a Privy Council case reported in both the Law Reports and the 
Law Journal of last year ? 

The Principles of Equity, intended for the use of Students and the Pro- 
fession. By Edmund H. T. Snell. Twelfth Edition. By Archibald 
Brown. London: Stevens & Haynes. 1898. 8vo. Ixii and 874 pp. (21s.) 
— Sneirs ' Principles of Equity ' is too well known as a standard work to 
render necessary more than brief mention of the appearance of a new edition 
— the twelfth within thirty years. The bulk of the book has increased by 
nearly 100 pages, mainly through the addition of new cases. Mr. Brown, in 
his Preface, claims that he has adopted 'a somewhat novel and laborious 
mode of punctuation ' : but the method is not new. It was used — and 
abused — by Vesey and other reporters at the end of the last and the 
beginning of the present century. Mr. Brown has added the terrors of 
many ' rules ' to those of Vesey 's infinite commas and semicolons. We must 
frankly say that the device does not commend itself to us. 

The Law of Trusts and Trustees ; under the Trustee Act, 1 888, the 
Trust Investment Act, 1889, the Trustee Act, 1893, tue Trustee Act, 1893, 
Amendment Act, 1894, and the Judicial Trustees Act, 1896. By A. B. 
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Rudall and J. W. Greig. Second Edition. London : Jordan & Sons, Lim. 
1898. 8vo. xxxvi and 366 pp. (12*. 6d. net.) — Since the first edition of 
this work was published in 1894 important changes in the law of trusts have 
been brought about by the passing of the Trustee Act, 1893, Amendment Act, 
1894, and the Judicial Trustees Act, 1896. These Acts and Part I of the 
Land Transfer Act, 1897, dealing with the establishment of a real represen- 
tative have been added to the work, together with the Judicial Trustee 
Rules and Forms issued under the Act of 1896. There are also further 
explanatory notes, and the clearest and most convenient list of authorized 
trustee investments that we have yet seen. The Appendices of Tables 
showing the sections of the Trustee Act, 1893, and the corresponding sections 
of the repealed Acts are also likely to be useful. 

The Principles of the Law of Sedition. By J. Chaudhubi. Calcutta : 
Weekly Notes Printing Works. 1898. 8vo. vii, 48 and liv pp. (Re 1.) — 
Mr. Chaudhuri was fully entitled to write and publish a controversial 
pamphlet against the recent amendments of the Indian Penal Code, but we 
cannot think he was well advised to call it ' The Principles of the Law of 
Sedition.' Mr. Chaudhuri's main point is that English law on this topic 
requires seditious intention to be found as one of the facts constituting the 
offence. For this he quotes Sir James Stephen's exposition in his ' History 
of the Criminal Law of England'; but he omits to quote Sir James 
Stephen's decided expression of opinion that the requirement is anomalous 
and unfortunate. He also slurs over the fact that there was nothing about 
intention in s. 124 a of the Penal Code as it stood. And he assumes, as if 
it called for no proof or discussion, that British Indian legislation must be 
wrong if it departs in any point from English common law as interpreted 
by Mr. Chaudhuri. 

Die Entwicklung des englischen Erbrechts in das Grundeigenthum (a dis- 
course delivered to the Volkswirthschaftliche Gesellschaft zu Berlin. Von 
Lujo Brentano. Berlin: Leonhard Simion. 1898. 8vo. 31pp. (1 mk) — 
This discourse, which is ttated to be the forerunner of a nearly finished 
work, is a popular exposition for a German audience of the history of 
inheritance in England. Authorities are not given, and German equivalents 
are found, with great felicity so far as we can judge, for English terms of 
art. The only criticism we have to make is that Prof. Brentano seems 
rather to underrate the economic importance of our modern unlimited power 
of disposing of land by will, and to overrate the proportion of English land 
under strict settlement, which however many English writers have done. 

Outlines of the Law of Torts. By Richabd Rjxgwood. Third Edition. 
London : Stevens & Haynes. 1898. 8vo. xlv and 289 pp. (10*. 6d.) — 
In this edition — to quote the Preface — 'Many fresh cases of importance 
have been added* The judgment of the House of Lords in Allen v. Floods 
and its effect on previous cases, have been dealt with. The text of the 
Workmen's Compensation Act, 1897, has been given in full and explained, 
and the decisions on the Employers' Liability Act, 1880, have been noted.' 
The remarks on Allen v. Flood seem quite sound so far as they go. 

Principles of the Common Law, intended for the use of students and the 
Profession. By John Indebmaub. Eighth Edition. London : Stevens & 
Haynes. 1898. 8vo. xxxvii and 578 pp. (20*.) — The author in the 
Preface to this edition states that he has added many cases and dealt briefly 
with the Workmen's Compensation Act, 1897 : and that generally he has 
thoroughly revised the work and brought it up to date. The book is not. 
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and hardly pretends to be, of any scientific value, but it is evidently found 
useful for the Incorporated Law Society's examinations. 

The Yearly Abridgment of Reports : being a full analysis of all cases 
decided in the superior courts during the legal year 1896-7. . . .by Abthub 
Tubnoub Mubbay. London : Butterworth & Co. 1898. La. 8vo. lxiii 
and 38 1 pp. — We doubt whether an analytical index of cases alphabetically 
arranged like an ordinary Table of Cases will effectually take the place of 
a digest in the usual form, even with the help of a subject-index to the 
points of law. But the experiment is ingenious and interesting, and we 
await the result with an open mind. The author has not copied head-notes 
but made a fresh analysis of every case. 

Alphabetical Table of Public General Acts in force relating to England. 
20 Hen. 3 (1235) to 60 & 61 Vict. (1897). By Paul Stbickland. 
London : Wm. Clowes & Sons, Lim. 1898. 8vo. 67 pp. (2*. 6d.) — 
This table, being arranged under the short titles of the Acts, with the 
reference to regnal year and chapter following, is not quite like any other 
heretofore published, and will probably be found useful. Temporary Acts 
not yet formally repealed appear to be included. The only amendment we 
can suggest for a future edition is that the popular short titles which have 
sometimes been disregarded in official nomenclature should be inserted by 
way of cross-reference. Not one equity lawyer in twenty remembers that 
Locke King's Act is the 'Real Estate Charges Act, 1854/ by its new 
statutory name, nor has the profession become accustomed to call Lord 
Campbell's Act the ' Fatal Accidents Act, 1846/ 

The Government of India : being a digest of the statute law relating 
thereto, with historical introduction and illustrative documents. By 
Sir Coubtenay Ilbkbt, K.C.S.I. Oxford : At the Clarendon Press. 8vo. 
xl and 608 pp. (2 is.) — The modest title of this volume conceals a great deal 
of important and interesting work which we hope to notice more fully 
hereafter. 

The Judicial Trustees Act, 1896 (London: Effingham Wilson. 1898. 8vo. 
vi and 83 pp. 28. 6d.) is stated to be ' a short explanatory and critical hand- 
book for professional and other readers.' It has the merit of being short at 
any rate, and as a handy reprint of the Act it may be useful. The other 
epithets, having regard to the scantiness of the notes, are rather ambitious. 

Murder by Warrant. By E. P. Collis. London : Kelvin, Glen & Co. 
1898. 8vo. xv and 253 pp. — An argumentative romance to advocate a 
Court of Criminal Appeal. The author s name is not in the Law List. 

The Hudson's Bay Company's Land Tenures, and the occupation of 
Assiniboia by Lord Selkirk's settlers, with a list of grantees under the Earl 
and the Company. By Abchsb Mabtik. London : Wm. Clowes & Sons, 
Lim. 1898. La. 8vo. ix and 238 pp. (15*.) 

The Revised Reports. Edited by Sir F. Pollock, assisted by R. Campbell 
and O. A. Saundebs. Vol. XXXIV. 1829-1832 (2 Buss. & My.; 1 & 2 
Hogan; Younge; 10 B.& C; 5 Man. & By.; 8 Bing. ; 1 Moo. & Sc. ; 
4 C. & P. ; Damson & Lloyd ; 9 L.J. (O.S.)). London : Sweet & Maxwell, Lim. ; 
Boston, Mass.: Little, Brown & Co. 1898. La. 8vo. xvand 833 pp. (25*.) 

The Coroners Acts, 1887 and 1892, with Forms and Precedents. By 
Budolph E. Melsheimeb, being the Sixth Edition of the Treatise by 
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Sir John Jebvib on the office and duties of Coroners. London : Sweet & 
Maxwell, Lim. ; Stevens & Sons, Lim. 1898. 8vo. xix and 264 pp. 

Selected Cases on the Law of Partnership, including Limited Partnerships. 
By Francis M. Burdick. Boston, Mass.: Little, Brown & Co. 1898. 
La. 8vo. xi and 69 1 pp. 

The Law of Evidence applicable to British India. By Ameer Ali and 
John George Woodroffe. Calcutta : Thacker, Spink & Co. 1898. 8vo. 
cxxxix and 1092 pp. (Rs. 24.) 

Cases on American Constitutional Law. Edited by Carl Evans Boyd. 
Chicago: Callaghan & Co. 1898. La. 8vo. xi and 678 pp. 

Principles of the Law of Consent, with special reference to Criminal Law. 
By Hukm Chand. Bombay: Bombay Education Society's Press. 1897. 
La. 8vo. xviii and 581 pp. 

Industrial Experiments in the British Colonies of North America. By 
Eleanor Louisa Lord. Baltimore: Johns Hopkins Press. 1898. 8vo. 
x and 154 pp. 

The Law relating to the Administration of Charities under tJve Charitable 
Trusts Acts, 1853-1894, and Local Government Act, 1894. By Thomas 
Bourchier-Chilcott. London: Stevens & Haynes. 1898. 8vo. xxiii 
and 367 pp. 

The Redemption of Bills of Sale : a defence of the Statutory Form. By 
James Weir. London: Sweet & Maxwell, Lim. 1898. 8vo. vii and 
47 PP- ( 28 - 6d. net.) 
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NOTES. 

' A DECISION of the House of Lords upon a question of law is 
-ljL conclusive, and binds the House in subsequent cases. An 
erroneous decision can be set right only by an Act of Parliament/ 

These are the words of the head-note to the London Street Tramways 
Co. v. The London County Council, '98, A. C. 375, and they precisely 
sum up the rule which is formulated in that decision. 

The doctrine enunciated by the Lord Chancellor, and concurred 
in by the other Law Lords, has, it may be said, no great novelty. 
It is to be gathered from JR. v. Millis (1844), 10 CI. H. F. 534, taken 
together with Beamish v. Beamish (1861), 9 H. L. C. 274, not to 
mention other cases. But it has rarely been laid down in so 
unqualified a manner as by Lord Halsbury. The importance 
of the doctrine lies not in its novelty, but in the effect of its full 
and complete acceptance by the House of Lords. It forms the 
keystone, so to speak, to the whole fabric of case-law ; it must 
make obvious to laymen what has long been clear to all jurists, 
that under our English system decisions of the House of Lords are, 
or may be, acts of legislation. In spite of the obvious objections 
which may be brought against the judicial immutability of the 
principles laid down by the final Court of Appeal, there is no 
serious reason for dissatisfaction. The best and by far the most 
logical portions of the law of England are the creation of the 
judges. It may be doubted whether at the present day even a 
reformer such as Bentham might not prefer the coherent legislation 
of the Courts to the ill-constructed, statutes enacted by Parlia- 
mentary ignorance and incapacity; and the work of the Courts 
will be more coherent in proportion as its finality is recognized. 
The Supreme Court of the United States, as is well known, does 
not hold itself bound by its own decisions. Ample reasons for this 
practice — reasons to which we have no analogy in England — may 

vol. xiv. a a 
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be found in the high constitutional functions of that Court. We 
feel bound to add that Lord Halsbury's historical observation about 
the English principle having been 'established now for some 
centuries' ('98, A. C. at p. 379, 67 L. J. Q. B. at p. 561) is, so far 
as we know, not only unproved but against the evidence. 



Comber v. Leyland, '98, A. C. 524, determines a most important 
point of jurisdiction, namely that the High Court has, in matters of 
contract, no jurisdiction to entertain an action against a debtor 
Who is out of England unless the contract sued upon be one which 
must necessarily be wholly, or at any rate in part, performed in 
England. 

The language of their Lordships exhibits moreover a marked 
disinclination to extend the extra-territorial jurisdiction of our 
Courts. When we remember that the Rules of Court, which in 
effect determine limits of jurisdiction, are moulded and may be 
remoulded by the judges, we may conjecture that English tribunals 
may ultimately accept the principle, actor sequitur forum rei, though 
they may subject it to one or two definite exceptions. 



Parliament rarely passes Acts which vitally affect our Colonies, 
but the Privy Council is occasionally forced to legislate for the 
Colonies with a decision unknown to the Parliament at Westminster. 
The Att.-Gen.for New South, Wales v. Love, '98, A. C. 679, 67 L. J. 
P. C. 84, which technically determines that the Nullum Tempus Act, 
9 Geo. Ill, c. 16, applies to New South Wales, is in reality a piece of 
judge-made law which must make scores of colonists feel that for 
the first time their titles to their estates are perfectly good. It is 
clear that, had the decision of the Privy Council been in favour of 
the Crown, landowners throughout New South Wales would have 
felt a doubt whether they could show an absolutely good title to 
lands of which they or their predecessors had been for years in 
unquestioned possession. 



No sensible man can doubt that the decision of the Privy Council 
in The Att.-Gen. for New South Wales v. Love is in conformity with 
sound policy. Is it however quite certain that the decision of 
the Privy Council conforms to sound rules of legal construction? 
This is a question which an historical student may well hesitate to 
answer in the affirmative. It is all but certain that the Parliament 
which passed the Nullum Tempus Act did not mean to legislate 
for any country but England. It is at least very doubtful whether 
9 Qeo. IV, c. 24, which it is now determined extended the Nullum 
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Tempus Act to New South Wales, was really intended to have this 
effect. The truth appears to be that the Privy Council has been at 
least as much influenced by political as by juridical considerations. 
This perhaps is no matter for regret. The same remark may be 
made about many judgments delivered by the Supreme Court of 
the United States. A tribunal called upon to give a final decision 
upon questions affecting the position of subordinate States, such as 
are in effect the States of the Union, or the Colonies of the British 
Empire, must be influenced by broad notions of expediency, but as 
this is the case we can never expect that a Court which has in effect 
to determine questions of policy will command quite the same con- 
fidence as tribunals which in reality as well as in form deal solely 
with the private rights of individuals. The remark is worth making 
because well merited confidence in the English Bench occasionally 
tempts statesmen to burden Courts of law with non-judicial 
functions. 

In re de Nicols, '98, 2 Ch. 60, 67 L. J. Ch. 419, C. A. determines, as 
far as a decision of the Court of Appeal can settle the matter, that 
where a husband and wife who marry without any marriage settle- 
ment are at the time of their marriage domiciled in a foreign 
country, e. g. France, but afterwards become domiciled in)England, 
the property rights of the spouses over moveable property acquired 
after the change of domicil are on the death of either of them 
governed by the law of their later, or English, domicil. 

The decision of the Court of Appeal will probably Jbe brought 
before the House of Lords ; meanwhile it determines a question 
which has given rise to a marked difference of ojKnion both among 
Courts and among jurists. 

The Courts of Scotland and of the United States have generally, 
if not invariably, supported the view taken by the Court of Appeal, 
which is itself based almost wholly upon a judgment of the yEouse 
of Lords in the Scottish case of Lashley v. Hog, 1804, 4 Pat. 581, of 
which the full effect can only be understood by a careful study of 
Lord Eldon's judgment as reported in 4 Paton 581. 

The tribunals of the Continent, on the other hand, together with 
most foreign jurists, and notably Savigny, have generally held that 
the rights of the spouses to moveable property acquired, whether 
before or after their marriage, are governed once and for all by the 
law of the matrimonial domicil. 



The imposition of absolute duties by statute has a curious effect 
which probably was not in the mind of those who framed statutes 
of this class. Where breach of such a duty — as omission to fence 
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dangerous machinery under the Factory and Workshop Act— causes 
injury to a servant of the defaulter, that servant's right of civil 
action, if not wholly excluded by the provision of statutory 
remedies — which in the case to be mentioned it waB held not to be — 
cannot be met by the defence of c Common Employment/ That 
defence rests on an agreement implied by law with regard to the 
common-law duty of answering for a servant's negligence, and not 
with regard to unqualified statutory duties : Groves v. Lord JTimborne, 
'98, 2 Q. B. 402, 67 L. J. Q. B. 86a, C. A. But is it wise in the long 
run to multiply artificial exceptions to bad artificial rules? On 
this particular topic we have case-law gone wrong and trying to 
mend itself too late, and further complicated by having to deal with 
a well-meant but intricate machinery of partial statutory amend- 
ment. The result is rather bad confusion. 



The rights of passers-by against owners of fixed property adjoining 
a highway are further illustrated by Harrold v. Watney, '98, 2 Q. B. 
320, 67 L.J. Q. B. 771, C.A. The infant plaintiff, being in the 
highway, put one foot on the fence, apparently for the purpose of 
climbing over ; the fence was rotten and came down upon him and 
hurt him. Now ' a rotten fence close to a highway is an obvious 
nuisance ' (per A. L. Smith L. J.). A fence should be strong enough 
to resist and bear ordinary weights, and there are many innocent 
purposes for which a person using the highway may want to put 
his weight on it. The fact that the primary purpose of the fence is 
not to be climbed upon does not make its rottenness the less a 
nuisance. A prudent adult might, perhaps, have tried the fence 
first ; but (per Vaughan Williams L.J.) the highway is for children 
as well as for adults. 



In re Olympia Limited, '98, 2 Ch. 153, 67 L. J. Ch. 433, C.A. 
shows that whatever desponding pessimists may think, the law is 
quite strong enough to checkmate the unscrupulous promoter ; but 
the chief interest of the case is in illustrating how the machinery 
of the Companies Acts is abused ; it is a typical instance of those 
methods which have brought company promoting into such disre- 
pute. A promoting syndicate, for example, makes up its mind 
that the public shall buy a property which the syndicate has 
acquired, and buy it at an exorbitant price. To compass this end 
the syndicate gets a preliminary agreement prepared, framed 
entirely in the interests of the syndicate, and it then sets about the 
business of fastening this one-sided agreement on the company — 
the purchaser in futuro. Accordingly it prepares the company's 
memorandum and articles, inserts in one article its own nominees 



Oct. 1898.] Notes. 335 

as the first directors, and by another article it authorizes or requires 
the directors to carry out the preliminary agreement. If the direc- 
tors are conscientious men they will of course scrutinize the agreement 
from the point of view of the shareholders' interests, but if — as too 
often happens — they are playing into the hands of the promoter, they 
proceed at once to adopt the agreement cut and dried in a purely 
formal way, without any proper exercise of judgment as business 
men upon it : the shareholders are thus betrayed, and the company 
finds itself committed to a bargain which may possibly be ruinous, 
and in any case is burthened with the unconscionable profits of the 
promoter. Of course if the company assents to the promoter's 
profit he may keep it, but it is for him to show that he has brought 
home to the company a knowledge of the facts. The impossible 
contention in In re Olympia was that notice to the directors 
through the preliminary agreement of the profit which the pro- 
moters were making out of the debentures was a sufficient notice 
to the shareholders, and its impossibility lay in its overlooking the 
fact that the directors in that case were not only nominees of the 
promoters but were the promoters themselves. To say that the 
knowledge of such persons of their own conduct, which from first 
to last they were doing all they could to conceal, was to be treated 
as the knowledge of the company or of the shareholders, can only 
be characterized in Lord Watson's words as one of the most 
audacious pleas ever put forward. 



The old-fashioned view of a mortgagee as an oppressive usurer — 
or as much of one as Parliament with its usury laws and the 
Chancellor with the King's conscience in his hand would let him 
be — may be considered extinct, save so much of it as has become 
fixed in the common forms of conveyancers. He is no longer held 
down at every turn and presumed always to have some evil 
purpose. Now a mortgagee may even stipulate for some ' collateral 
advantage ' at the time of the contract and as part of the same 
transaction, if the equity of redemption is left alone and there is 
nothing unreasonable on the face of the terms : Biggs v. Hoddinolt, 
'98, 2 Ch. 307, 67 L. J. Ch. 540, C. A., where a c tied house ' publi- 
can's covenant with a mortgagee to take all his beer from him, 
with a reciprocal covenant to supply it, was upheld. Whether the 
* tied house ' system is agreeable to the principles or at any rate 
the older principles of the law as to restraint of trade is another 
question, though it would seem to be a merely curious one. 



It is not a ( default ' on a vendor's part, within the meaning of 
the usual clause as to the purchaser paying interest on the residue 
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of the purchase-money after the day fixed for completion, to have 
a microscopic defect in his title which he was not aware of at the 
date of the contract and could not have discovered by ordinary 
diligence. So Romer J. and the Court of Appeal have concurred 
in holding : Woods and Lewis Contract, '98, a Cti. 21 1, 67 L. J. Ch. 475. 
While our unique system of making out title to real estate holds its 
ground, the decision is not only just, but necessary to the tolerable 
conduct of business on a footing of reasonable good faith. 



Isaacs v. Towell, '98, 2 Ch. 285, 67 L. J. Ch. 508, is another case of 
some interest for conveyancers, in which a purchaser who took too 
high a view of his rights was discomfited by the counter-move of 
the vendors notice to rescind. This notice was held to be in time 
notwithstanding that the purchaser had issued a writ claiming 
rescission and the return of his deposit on the ground of an alleged 
misrepresentation which he failed to establish. 



To the unsophisticated human reason it is rather startling to be 
told that an adjudication in bankruptcy is a 'conveyance,' but 
lawyers trained to 1 the peculiar methods of parliamentary drafting 
are not easily shocked at such apparent anomalies. They are used 
to the legislative hocus pocus in interpretation sections which 
makes a horse mean a cow or a salmon an oj 7 ster. Judged by this 
artificial standard there really seemed a good deal to be said for 
the contention — indeed it prevailed with Kekewich J. — that an 
adjudication in bankruptcy ought to be registered under the 
Middlesex Registration Act of Anne as a conveyance : In re Calcott 
8? Elvin's Contract (67 L. J. Ch. 553, C. A.). The syllogism as put 
ran thus : — Every * deed or conveyance ' of land is by the Act to be 
registered. An order of adjudication is a conveyance — a parlia- 
mentary conveyance; it vests the bankrupt's property in the 
trustee (Bankruptcy Act, 1883, s. 20) : therefore an order of adjudi- 
cation ought to be registered under the Act of Anne. It looks 
plausible, but the Court of Appeal shook its head — horizontally, 
not perpendicularly — over the Q. E. D. for a twofold reason. The 
proposition was — that suspicious thing in English law — a novelty, 
and it involved a very artificial and strained construction, which is 
always objectionable. True, an order may operate as a conveyance. 
The ordinary vesting order in Chancery does so, but an order of 
adjudication is not a vesting order in this sense. It is the Bank- 
ruptcy Act, not the order of adjudication, which vests the debtor's 
property in the trustee in bankruptcy. As a practical question 
the decision of the Court of Appeal is not likely to imperil titles. 
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A prudent purchaser always puts a requisition as to bankruptcy 
and follows it up by searches. 



It is nothing less than pathetic to contrast the carelessness of 
the legislature in law-making .with the painstaking care of the 
Courts in construction : witness the case of In re Clark, Ex parte 
Schulze ('98, % Q. B. 330, 6y L. J. Q. B. 759, C. A.), where an ' or 
otherwise' had somehow got entangled in the machinery of s. 3 of 
the Married Women's Property Act and nearly thrown the whole 
out of gear. It is quite easy to understand the legislature providing 
that if a wife lends money to her husband for the purpose of a trade 
or business carried on by him, her loan should be postponed to the* 
claims of his other creditors, for the wife is in respect of the loan 
a quasi-partner ; but when the section goes on to add after the words 
1 carried on by him' 'or otherwise,' the process of judicial guessing 
begins on the assumption — full of fine irony — that a profound 
meaning is there if diligently sought. Cave J.'s guess in an earlier 
case was that the draftsman meant by f or otherwise ' to say, 
1 whether alone or in partnership with others, and whether person- 
ally or by an agent or otherwise,' which would make the words as 
significant as Lord Burleigh's nod. The construction contended 
for in In re Clark was that the words extended the effect of the section 
to every kind of loan by a wife to a husband, which would be pay- 
ing the legislature the indifferent compliment of making the whole 
clause meaningless surplusage. The mystery still remains unsolved 
but the moral emerges clearly — the necessity of a great deal more 
care in parliamentary drafting. Lord Justice Rigby's view, that 
where a sentence has been read over and over again by numbers of 
people before it becomes law it is almost incredible that they 
should all have fallen into the same blunder of leaving the matter 
in a state of uncertainty, is curiously optimistic, coming as it does 
from an ex-law officer of the Crown not inexperienced in parlia- 
mentary methods. 

Our law, faithful to the facts of human nature as it finds them, 
is not in the habit of crediting people with disinterested motives : 
one of its first principles being to require a consideration — a quid 
pro quo — to support a contract; but in the matter of trusts this time- 
honoured principle disappears, and the law attributes to the trustee 
a quite extravagant degree of generosity and magnanimity. When it 
was that the law first espoused the principle that a trustee must 
give his services gratuitously in the absence of a direction to the 
contrary is not quite clear. In the infancy of trusts the Court had 
to be strict to prevent the plundering by trustees of their cestuis que 
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trust, but the doctrine has now firmly riveted its chains on trustees 
— so firmly that even an authority to a solicitor-trustee, for instance, 
to make professional charges, is treated by the Courts as in the' 
nature of a legacy — matter of bounty, not a direction to do work to 
be paid for like any other work ordered. The result is as In re 
White, Pennell v. Franklin ('98, 2 Ch. 2 17, 67 L. J. Ch. 50a, C. A,) 
shows, that if the estate is insolvent the trustee-solicitor gets 
nothing for his work in spite of the direction. This is unquestion- 
ably a hardship, but trustees are by this time inured to judicial ill- 
usage, and compared with other grievances the loss of profit costs 
is light — as light as Miss Ophelia's whippings seemed to Topsy 
after being used to the poker from the old folk. 



Orchard v. Bush $> Co., '98, 2 Q. B. 284, 67 L. J. Q. B. 650. 

Belated, driven in town to sup, 
The weary plaintiff sought an inn; 
Likewise he took his coat within, 

And on a hook he hanged it up. 

It might be chance — it might be plot ; 

There was a dame ; some words of speech ; 

Returned, he supt; then down would reach 
His coat; and lot the coat was not. 

His Honour said ' No negligence ' ; 

And "Tis an inn,' the higher Court; 

c One meal will make a guest, though short ; 
Quest-right is his, without defence.' 



Under the will of T 9 W, his daughter, has a general power of 
appointment by will over a share in his residuary estate. W 9 an 
Englishwoman, in 1876 marries H, an Austrian subject, who in 
1888 deserts her and never subsequently lives with her. JF resides 
in France, and there under the power of appointment executes 
a will in a form valid according to the law of France, but not 
attested by two or more witnesses as required by the Wills Act, 
1 Vict. c. 26, ss. 9 and 10. These are in substance the facts of 
Hummel v. Hummel, '98, 1 Ch. 64a, 67 L. J. Ch. 363. It is under 
these circumstances held by Eekewich J., who apparently means to 
follow In re KirwatCs Trusts, 1883, 25 Ch. D. 373, that the writing, 
since it was not duly attested under the Wills Act, did not operate 
as a general power of appointment by will. 

This decision provokes several comments. 

1. The real effect of In re Kirwan's Trusts appears to be misunder- 
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a. In re Kirwaris Trusts, which is a decision "tilth . 
a will the validity whereof depended upon Lord Kingsdown * 
s. 1, has no application whatever to Hummel v. Hummel, for the 
simple reason that Lord Kingsdown's Act applies to a will made 
by a British subject, and W> at the time when she executed the will, 
was an Austrian subject under the Naturalization Act, 1870, s. 10. 
(See In Goods of Baroness Von Buseck, 1881, 6 P. D. 311, and Bloxam 
v. Favre, 1884, 9 P. D. 130, C. A.) 

3. If at the time when W executed her will, H her husband was 
domiciled in France, then the case falls directly within the principle 
of TfHuart v. Har&ness, 1865, 34 Beav. 324, which (semble) ought to 
have been followed, and the will is valid. 

4. There is no proof however given that H was, when JF executed 
the will, or at any time, domiciled in France. W's domicil there- 
fore was not French, and the execution of the power may have 
been bad on the ground that neither was the will made in 
accordance with the formalities required by the law of Ws domicil, 
nor in accordance with the formalities required by the English 
Wills Act, 1 Vict, c. 26. 



The cases are numerous enough in which competing claims of 
debenture-holders and execution creditors have come in question, but 
until Davey v. Williamson ('98, 2 Q. B. 194, 67 L.J. Q. B. 699), the pre- 
cise point at issue between these two classes of creditors has never 
been ruled by the Court The charge given to debenture-holders 
by a company on its property is, as everybody is by this time 
aware, a charge sui generis — unique in its character and convenient 
alike to lender and borrower. To the debenture-holder it gives 
ample security because it covers — in its ordinary form — all the 
property and assets of the company for the time being, including 
the company's uncalled capital ; while it has the merit, on the other 
hand, of leaving the company free to carry on its business in the 
ordinary course as if no charge existed. Thus the company can 
sell the property subject to the charge ; it can mortgage it — to the 
postponement of the debenture-holders — in the absence of a special 
clause ; it can pay its current debts out of it, for on principle, 
and happily in practice, it is in the ordinary course of business for 
a trader, whether an individual or a company, to pay his debts : 
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wit when, instead of waiting to be paid, a creditor of a company 
/ proceeds to enforce payment of his debt by judgment and execution, 
the question arises, Is this payment by compulsion of law payment 
in the ordinary course of business? Lord Russell C.J. and 
Mathew J. have ruled that it is not — that it is not in the ordinary 
course of business that the debts of a going company should be 
liquidated by seizure of its assets under legal process, and with this 
ruling the last hope of the execution creditor of an insolvent com- 
pany vanishes. This judicial view is doubtless correct ; but looking 
at the result it seems rather inequitable that debenture-holders 
should allow the company to remain in possession of the charged 
property, to deal freely with it and get credit on the faith of it, and 
then, when the security is in danger from the incidents of ordi- 
nary trading, should intervene and defeat the remedies of the bon& 
fide creditor. All that can be said is that creditors now know their 
position and must reckon with the existing state of the law as best 
they may. 

A person, or local authority, who employs a contractor to do 
work on a highway is answerable to persons entitled to use that 
highway to the same extent as if he were in occupation of the 
subjacent or adjacent soil. That is, he is bound to have the work 
conducted with reasonable precaution for the safety of passers-by 
lawfully using the way, and, in case of negligence and consequent 
injury, cannot escape on the ground that the contractor was an 
' independent contractor ' and not a servant. So held by Bruce J. 
in Penny v. Wimbledon Urban Council, '98, 2 Q.B. aia, 67 L. J. Q. B. 
754, on the authority of Hardaker v. Idle District Council, '96, 
1 Q. B. 335. 

It is one thing to have power to administer extraordinary 
remedies, and another to let parties claim the benefit of them 
without satisfying the Court that the ordinary remedy — especially 
where it is a remedy provided by statute in a summary jurisdiction 
— is inappropriate or insufficient. On this principle Stirling J* 
refused to make a declaration of right, though he did not admit the 
argument that he had no jurisdiction to do so, in Grand Junction 
Waterworks Co. v. Hampton Urban District Council, '98, 2 Ch. 331. 



No respectable insurance office which does business on sound 
principles cares to take advantage of technical points of law in its 
policies, and for a very good reason, that nothing irritates the 
insurer more than his claim being met with a legal quibble, and 
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construction put on the language of «• 
enable it to ascertain its true legal position : pi*, 
case as burglary insurance, where the insuring company i 
with archaic technicalities in the law. In George v. GoldsmitM* ^ 
Burglary Insurance Association (67 L. J. Q. B. 807), the insuring asso- 
ciation had engrafted on the old definition of burglary a qualifi- 
cation: to wit, if the property insured should be lost by theft 
'following upon actual forcible and violent entry upon the 
premises. 1 In fact the burglar merely turned the handle of the shop 
door and walked in, and it is hardly surprising, therefore, that the 
directors of the insurance company, not being steeped in Hale's Pleas 
of the Crown or Foster's Crown Cases, should have said to themselves 
and to the insured : ' This is not a case of an "actual forcible and 
violent entry" : we decline to pay the loss/ They overlooked the fact 
that force or violence (vis) has a very wide signification in law, and 
just as the least touching of another in anger — so sacred is every 
man's person — is ' a battery/ so the mere turning of a door handle of 
a man's dwelling or shop, or the unlatching of a window catch is 
* a forcible entry/ so sacred, from time immemorial, is the home- 
stead. As long as there is a real closing of the premises in the 
sense that there is some obstacle — be it a door or a wall or a window 
that is actually closed — any entry is forcible, that is to say it is, as 
Kennedy J. pointed out, overcoming an obstacle which was intended 
to be a sufficient obstacle to prevent anybody coming in. The 
Goldsmiths' Burglary Insurance Association must now make up 
its mind whether it will undertake liability on the terms of this 
liberal interpretation of the law. 



Blackstone is certainly right in saying that the fair sex is 
a favourite of the laws of England, and the fair sex is at no loss 
to make the most of this favouritism. In re A Debtor (67 L. J. Q. B. 
8ao) is the latest example. The heroine of this litigation was a 
spinster, and she availed herself of her rights as a feme sole to 
contract debts, and of her privilege as a woman not to pay them 
until the aid of the law was invoked. Proceedings began with 
a writ and went on to judgment, and then the creditor, not seeing 
his way to any fruits of execution, changed his line of attack, 
served a bankruptcy notice, and presented a petition founded upon 
it. The lady got the petition adjourned, and then, being at the end 
of her resources, married, and when the petition came on for hearing 
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but when, instead of waiting to be paid, a creditor of a company 
proceeds to enforce payment of his debt by judgment and execution, 
the question arises, Is this payment by compulsion of law payment 
in the ordinary course of business? Lord Russell C.J. and 
Mathew J. have ruled that it is not — that it is not in the ordinary 
course of business that the debts of a going company should be 
liquidated by seizure of its assets under legal process, and with this 
ruling the last hope of the execution creditor of an insolvent com- 
pany vanishes. This judicial view is doubtless correct ; but looking 
at the result it seems rather inequitable that debenture-holders 
should allow the company to remain in possession of the charged 
property, to deal freely with it and get credit on the faith of it, and 
then, when the security is in danger from the incidents of ordi- 
nary trading, should intervene and defeat the remedies of the bon& 
fide creditor. All that can be said is that creditors now know their 
position and must reckon with the existing state of the law as best 
they may. 

A person, or local authority, who employs a contractor to do 
work on a highway is answerable to persons entitled to use that 
highway to the same extent as if he were in occupation of the 
subjacent or adjacent soil. That is, he is bound to have the work 
conducted with reasonable precaution for the safety of passers-by 
lawfully using the way, and, in case of negligence and consequent 
injury, cannot escape on the ground that the contractor was an 
1 independent contractor ' and not a servant. So held by Bruce J. 
in Penny v. Wimbledon Urban Council, '98, 2 Q.B. 212, 67 L. J. Q. B. 
754, on the authority of Hardaker v. Idle District Council, '96, 
1 Q. B. 335. 

It is one thing to have power to administer extraordinary 
remedies, and another to let parties claim the benefit of them 
without satisfying the Court that the ordinary remedy — especially 
where it is a remedy provided by statute in a summary jurisdiction 
— is inappropriate or insufficient. On this principle Stirling J. 
refused to make a declaration of right, though he did not admit the 
argument that he had no jurisdiction to do so, in Grand Junction 
Waterworks Co. v. Hampton Urban District Council, '98, 2 Ch. 331. 



No respectable insurance office which does business on sound 
principles cares to take advantage of technical points of law in its 
policies, and for a very good reason, that nothing irritates the 
insurer more than his claim being met with a legal quibble, and 
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nothing therefore is in the end more detrimental to the business 
interests of an office. On the contrary, liberality is the best policy — 
the policy which wins clients: but accident insurance is in its 
infancy, and it may be very desirable for an office to get a judicial 
construction put on the language of a clause in its policies to 
enable it to ascertain its true legal position : particularly in such a 
case as burglary insurance, where the insuring company has to reckon 
with archaic technicalities in the law. In George v. Goldsmiths' fyc. 
Burglary Insurance Association (67 L. J. Q. B. 807), the insuring asso- 
ciation had engrafted on the old definition of burglary a qualifi- 
cation: to wit, if the property insured should be lost by theft 
'following upon actual forcible and violent entry upon the 
premises/ In fact the burglar merely turned the handle of the shop 
door and walked in, and it is hardly surprising, therefore, that the 
directors of the insurance company, not being steeped in Hale's Fleas 
of the Crown or Foster's Crown Cases, should have said to themselves 
and to the insured : ' This is not a case of an " actual forcible and 
violent entry" : we decline to pay the loss.' They overlooked the fact 
that force or violence (vis) has a very wide signification in law, and 
just as the least touching of another in anger — so sacred is every 
man's person — is c a battery,' so the mere turning of a door handle of 
a man's dwelling or shop, or the unlatching of a window catch is 
' a forcible entry,' so sacred, from time immemorial, is the home- 
stead. As long as there is a real closing of the premises in the 
sense that there is some obstacle — be it a door or a wall or a window 
that is actually closed — any entry is forcible, that is to say it is, as 
Kennedy J. pointed out, overcoming an obstacle which was intended 
to be a sufficient obstacle to prevent anybody coming in. The 
Goldsmiths' Burglary Insurance Association must now make up 
its mind whether it will undertake liability on the terms of this 
liberal interpretation of the law. 



Blackstone is certainly right in saying that the fair sex is 
a favourite of the laws of England, and the fair sex is at no loss 
to make the most of this favouritism. In re A Debtor (67 L. J. Q. B. 
820) is the latest example. The heroine of this litigation was a 
spinster, and she availed herself of her rights as a feme sole to 
contract debts, and of her privilege as a woman not to pay them 
until the aid of the law was invoked. Proceedings began with 
a writ and went on to judgment, and then the creditor, not seeing 
his way to any fruits of execution, changed his line of attack, 
served a bankruptcy notice, and presented a petition founded upon 
it. The lady got the petition adjourned, and then, being at the end 
of her resources, married, and when the petition came on for hearing 
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but when, instead of waiting to be paid, a creditor of a company 
proceeds to enforce payment of his debt by judgment and execution, 
the question arises, Is this payment by compulsion of law payment 
in the ordinary course of business? Lord Russell C.J. and 
Mathew J. have ruled that it is not — that it is not in the ordinary 
course of business that the debts of a going company should be 
liquidated by seizure of its assets under legal process, and with this 
ruling the last hope of the execution creditor of an insolvent com- 
pany vanishes. This judicial view is doubtless correct ; but looking 
at the result it seems rather inequitable that debenture-holders 
should allow the company to remain in possession of the charged 
property, to deal freely with it and get credit on the faith of it, and 
then, when the security is in danger from the incidents of ordi- 
nary trading, should intervene and defeat the remedies of the bon& 
fide creditor. All that can be said is that creditors now know their 
position and must reckon with the existing state of the law as best 
they may. 

A person, or local authority, who employs a contractor to do 
work on a highway is answerable to persons entitled to use that 
highway to the same extent as if he were in occupation of the 
subjacent or adjacent soil. That is, he is bound to have the work 
conducted with reasonable precaution for the safety of passers-by 
lawfully using the way, and, in case of negligence and consequent 
injury, cannot escape on the ground that the contractor was an 
' independent contractor ' and not a servant. So held by Bruce J. 
in Penny v. Wimbledon Urban Council, '98, 2 Q.B. 212, 67 L. J. Q. B. 
754, on the authority of Hardaker v. Idle District Council, '96, 
1 Q. B. 335. 

It is one thing to have power to administer extraordinary 
remedies, and another to let parties claim the benefit of them 
without satisfying the Court that the ordinary remedy — especially 
where it is a remedy provided by statute in a summary jurisdiction 
— is inappropriate or insufficient. On this principle Stirling J* 
refused to make a declaration of right, though he did not admit the 
argument that he had no jurisdiction to do so, in Grand Junction 
Waterworks Co. v. Hampton Urban District Council, '98, 2 Ch. 331. 



No respectable insurance office which does business on sound 
principles cares to take advantage of technical points of law in its 
policies, and for a very good reason, that nothing irritates the 
insurer more than his claim being met with a legal quibble, and 
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nothing therefore is in the end more detrimental to the business 
interests of an office. On the contrary, liberality is the best policy — 
the policy which wins clients: but accident insurance is in its 
infancy, and it may be very desirable for an office to get a judicial 
construction put on the language of a clause in its policies to 
enable it to ascertain its true legal position : particularly in such a 
case as burglary insurance, where the insuring company has to reckon 
with archaic technicalities in the law. In George v. Qoldtmithi See. 
Burglary Insurance Association (67 L. J. Q. B. 807), the insuring asso- 
ciation had engrafted on the old definition of burglary a qualifi- 
cation: to wit, if the property insured should be lost by theft 
'following upon actual forcible and violent entry upon the 
premises.' In fact the burglar merely turned the handle of the shop 
door and walked in, and it is hardly surprising, therefore, that the 
directors of the insurance company, not being steeped in Hale's Fleas 
of the Crown or Foster's Crown Cases, should have said to themselves 
and to the insured : ' This is not a case of an " actual forcible and 
violent entry": we decline to pay the loss.' They overlooked the fact 
that force or violence {vis) has a very wide signification in law, and 
just as the least touching of another in anger — so sacred is every 
man's person — is ' a battery,' so the mere turning of a door handle of 
a man's dwelling or shop, or the unlatching of a window catch is 
' a forcible entry/ so sacred, from time immemorial, is the home- 
stead. As long as there is a real closing of the premises in the 
sense that there is some obstacle — be it a door or a wall or a window 
that is actually closed — any entry is forcible, that is to say it is, as 
Kennedy J. pointed out, overcoming an obstacle which was intended 
to be a sufficient obstacle to prevent anybody coming in. The 
Goldsmiths' Burglary Insurance Association must now make up 
its mind whether it will undertake liability on the terms of this 
liberal interpretation of the law. 



Blackstone is certainly right in saying that the fair sex is 
a favourite of the laws of England, and the fair sex is at no loss 
to make the most of this favouritism. In re A Debtor (67 L. J. Q. B. 
820) is the latest example. The heroine of this litigation was a 
spinster, and she availed herself of her rights as a feme sole to 
contract debts, and of her privilege as a woman not to pay them 
until the aid of the law was invoked. Proceedings began with 
a writ and went on to judgment, and then the creditor, not seeing 
his way to any fruits of execution, changed his line of attack, 
served a bankruptcy notice, and presented a petition founded upon 
it. The lady got the petition adjourned, and then, being at the end 
of her resources, married, and when the petition came on for hearing 
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Commissioner arrived from Krugersdorp and proceeded to publish 
the communication which he had received from Pretoria. Mr. 
Brown, resolved to miss no single point, went to the office and 
protested against the official telegram and then proceeded to the 
ground and actually pegged off his 1,200 claims. Three days later 
he brought an action against the Government, claiming damages, 
which he laid with admirable precision at the sum of £372,400. 
It is not altogether unworthy of notice that although Mr. Brown 
set so excellent an example of diligence in pursuing and vindi- 
cating his rights, the example does not appear to have been 
followed, for of the hundreds of disappointed adventurers assembled 
that day at Doornkop no one else came forward to prefer a claim 
against the State and it may be fairly presumed that no one else 
had carried his application for licences through with equal foresight 
and determination. The Government therefore, even if the worst 
should come to the worst and Mr. Brown were to prosper with his 
litigation, might still be congratulated upon having come well out 
of a bad scrape. Damages, even upon Mr. Brown's lordly scale, 
would be a light penalty to pay for having suffered the forces of 
mischief to make so much head unchecked and then for having 
checked them by such dangerous expedients. 

The Transvaal Government, however, was not prepared to 
philosophize in this way. Heroic damages given against the 
Government would carry a charge of maladministration that would 
strike even the meanest understanding. A Government much 
more firmly seated in the saddle than that of Mr. Kruger before 
the Jameson raid might well have shrunk from facing criticism 
founded on such facts. They set themselves, accordingly, to defeat 
Mr. Brown by all means — fair and foul. On July 22, 1 895, the action 
of JBroim v. Dr. Leyds and another — Dr. Leyds being sued in behalf 
of the State — was commenced and four days later a resolution was 
passed by the Second Volksraad to the following effect : — 

' 1. The proceedings of the Government approved. 

*2. That no person whosoever, if he should consider himself 
prejudiced by tnis proclamation' (that suspending the operation 
of the original proclamation of the goldfield) ' shall be entitled to 
damages from the State Treasury or from any officer of the State 
who shall have taken part in the carrying out of the said proclama- 
tion l . 

1 1. The language of the resolution, although its meaning is quite clear, is so very 
confused that a just impression of what the judges had to deal with can only be 
formed by considering its actual terms. It may be premised that three suspending 
'proclamations' are mentioned in the preamble. For the sake of simplicity in 
narrative only one of them, which stands well enough for all, has been mentioned 
in the text. The terms of this paragraph of the resolution are — 
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'3. That no pegging out of claims upon the land in question 
(except such as might have taken place under certain clauses in 
the Gold Law which touch only the rights of owners of the 
proclaimed ground) should be recognized. All such peggings out 
were declared illegal, and no licences were to be issued in respect 
thereof/ 

Five days later still the Second Volksraad took a farther resolu- 
tion, directing the Government to postpone the operation of the 
suspended proclamation for a farther period of time and until the 
Government could take adequate precautions for the maintenance 
of law and order. 

These two resolutions, having been passed by the Second 
Volksraad, were subsequently passed by the First Volksraad in 
identical terms and formally published in the Staats Courant, 
a procedure which gave to them the fullest legislative sanction. 

As much discussion ultimately arose about the validity attaching 
to these resolutions, it may be well to pause here and consider by 
what authority they were authenticated. The passing two Houses 
and then receiving the imprimatur of the Executive sounds very 
familiar to English ears, and strikingly suggests our own Parliamen- 
tary procedure. But the analogy is quite illusory. The two Houses 
in the Transvaal are not constituent parts of one assembly as in 
the case of our own Parliament and of that of the United States. 
In the Transvaal, on the contrary, the two Houses are two Parlia- 
ments which are not coordinate only because the Second House is 
the creature of the First and exercises delegated power. Its 
function is to watch over the industrial development of the State — 
the gold industry most particularly — and to make laws within 
that province. Its resolutions are not submitted to the First 
House and stand in no need of confirmation by that assembly. 
But as the First House, when it created the Second, did not divest 
itself of the powers which it delegated, it still preserves in reference 
to these matters a controlling authority, while in respect of all 
other matters it possesses uncommunicated sovereignty. Thus the 
Second Volksraad possesses an effective initiative and authority 
enough to constitute it an imperium in imperio, but it legislates by 
sufferance, and has no power of resistance and no independence 
relatively to the real — the First — Volksraad. 

The Executive, therefore, was certainly well advised to obtain 
a ratification from the First Volksraad of the indemnifying resolu- 
tion ; for even if it be, as probably it is, difficult to assign in terms 

2. Dat niemand, hoe ook genaamd, indien hij door deze proclamatie mocht 
vermeenen scbade geleden te hebben, zal gerechtigd zijn tot schade-vergoeding uit 
's lands kas, of van eenigen ambtenaar, die tot de uitvoering der gemelde pro- 
clamatie medegewerkt heeft. ^ 

VOL. XIV. B b 
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of any law the added validity which the confirmatory resolution in 
the First Volksraad gave to the resolution of the Second, there 
cannot be a doubt that it greatly strengthened the hands of the 
Government in the struggle that was to ensue. 

So matters stood upon August i, 1895, when these resolutions 
received formal publication in the Staats Courant. So they 
remained for a considerable period of time, for litigation even 
in the newest States proceeds by slow degrees. It was accordingly 
nearly eighteen months later, on January 22, 1 897, that the decision 
of the High Court was given in the Brown case, and then of course 
this resolution, which had been passed for the express purpose 
of deciding the action out of Court, came under judicial con- 
sideration. 

The Court upon that occasion consisted of three judges — the 
Chief Justice, Kotz^; the senior puisne, AmeshofF, and Judge 
Morice. The decision upon the point of law went by a majority, 
the junior judge dissenting. 

In recapitulating the judgments pronounced, it will be convenient 
to begin with the dissentient judgment of the junior judge. For this, 
although it came last in the order of delivery, was so much the 
most intelligible utterance upon the issues raised that it serves far 
better than the other judgments to put the reader in possession 
of the legal bearings of the case. 

The first question of law whieh, after reciting the facts, Judge 
Morice considers is whether the original proclamation was in fact 
suspended by the suspensory proclamation dated July 18, 1895, or 
whether, on the other hand, the farm Witfontein was constituted 
an open goldfield on the morning of the 19th by virtue of the 
original proclamation. This admits of an easy determination. 
The suspensory proclamation, although when issued it bore the 
date July 18, was not in fact made known to those whom it 
concerned until July 20, and on the irreproachable ground that 
a proclamation is no proclamation until it is proclaimed, the judge 
arrived at the conclusion that the first proclamation had taken 
effect, and that it was consequently a breach of duty on the part 
of the responsible clerk to refuse on the appointed day to issue 
claim licences to the plaintiff Brown. There was in fact at that 
time no such counter-proclamation as he supposed to have been 
issued and his refusal was there and then unlawful. 

The first question being thus disposed of, a second question arose, 
namely, whether the refusal was rendered lawful or protected by 
the Volksraad resolution subsequently taken, and of which the 
substance has been set out above. Upon this point two answers 
were submitted in behalf of the plaintiff. First, it was objected 
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that Brown's case did not fall within the provisions of the resolu- 
tion and, in the second place, that the resolution, if it applied to the 
case, was unconstitutional and not binding upon the Court 

Discussing the first of these objections, the judge came to the 
conclusion that the resolution was intended to be retrospective in 
its operation, and that there was in constitutional law, as embodied 
in the Roman Dutch system, no reason why a law should not be 
retrospective in its operation if clearly so expressed. But the 
resolution, although framed so as to take away existing rights, 
was not so framed as to supersede the action of the High Court 
in a suit instituted and pending at the time when the resolution 
itself was passed. There is a little obscurity at this point in the 
language of the judgment, which leaves it uncertain whether the 
judge thought that the Volksraad could not interfere so with 
the functions of the Court, or only that it ought not so to interfere 
and had not so interfered in fact in the present case. It will be 
best therefore to quote the judgment at this point. ' 

' But there is another objection to the application of this resolu- 
tion to the present case, and this objection appears to me insur- 
mountable. When the Volksraad passed the resolution the writ in 
this case had been already issued, the action commenced. Now 
I quite admit that as a matter of general law a statute can be 
passed with reference to pending actions/ 

The judge then cited passages from Savigny, Voet, and some 
English writers to make good this proposition, and continued — 

' But according to Roman law the Princeps was omnipotent and 
according to English law the Parliament is so. On the other 
hand, according to the Grondwet of the Transvaal, the legislative 
and judicial bodies are distinct authorities, independent in their 
several spheres. It is the function of the legislative body to decide 
disputes before they arise. It is not the function of the Volksraad 
to meddle with matters pending in the Courts. Thus, without 
deciding whether the Grondwet can be changed by an ordinary law 
or resolution, I come to the conclusion that we may at least assume 
that a resolution is not to be interpreted in a sense at variance 
with the Grondwet unless that variance is perfectly clear from 
the terms of the resolution. Now in this resolution no mention 
at all is made of pending actions or matters. I conclude therefore 
that the Volksraad resolution is to be regarded as having no 
bearing upon the case before us and as not depriving the plaintiff 
of his vested rights/ 

Taking this view of the effect of the resolution, the judge 
dismissed the question whether it was or was not constitutional as 
immaterial and proceeded to consider the question of the relief to 
be granted. His view was that the plaintiff should recover not 

b b 2 
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money damages, but the claim licences unlawfully refused to him 
together with his costs of suit. In its broad features this judgment 
affords a very ingenious solution of the difficulty which, if it had 
been adopted, might probably have satisfied everybody. Of that, 
however, it is impossible to speak with any confidence. For better 
or worse the majority of the Court decided otherwise and rendered 
a judgment which in the sequel has set the garrulous old President 
of the Republic talking among other things of war with England. 

Before proceeding, however, to 6et forth the majority judgment 
we may pause at this point to consider a very ingenious feature of 
Judge Morice's judgment, which, without special mention, would 
probably escape the notice of the English reader. The Transvaal 
boer is a man of very few political ideas, but to those few he holds 
with characteristic tenacity. One of them is the doctrine that the 
Government must not override the judges in the administration of 
the law. A visit to the Transvaal and casual contact with Trans- 
vaalers is necessary to enable one to perceive how deeply rooted 
and how ever present this conviction is. But it may be inferred even 
from the reported speeches of President Kruger and his most devoted 
adherents. In the debate, for instance, which subsequently arose 
in the Volksraad about the conduct of the judges on this occasion, 
the President was careful to disclaim any idea of controlling their 
action in Court. ' The Court/ said he, c can give judgment entirely 
according to its own views ' ; and pointing his dictum with one 
of those pithy similes for which he is now so justly famous, he 
added, * The Court is free as it were as a fish is free to swim in 
a net.' In strict accordance with this view it was from first to last 
assumed in the Volksraad that the objectionable Brown judgment 
would stand. Although great indignation was expressed and 
insults and abuse were heaped upon the judges, no one ever hinted 
that the judgment could be set aside. The fish must be left free 
to swim in the net whatever havoc it might work within its own 
boundaries. 

In appealing, therefore, to this sentiment of respect for the 
independence of the Court in the discharge of its functions the 
judge was on very sure ground. His judgment was as sound 
in tact as in reason and, while it secured for the plaintiff the full 
measure of his rights and for the Court the advantage of having 
defeated the intention of the Government, it raised no dangerous 
controversy and effectually silenced critics by restating one of those 
few political platitudes in which the son of the soil finds his 
intellectual sustenance and delight. Moreover, this was done 
without any cavilling about words or straining of the sense of the 
resolution. It would have been very easy to pick its terms to 
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pieces, and to say, for instance, that the plaintiff in this case did not 
complain ' of injury done to him by the proclamation.' In point of 
fact he did complain of what had happened before the proclamation, 
and all that he said about the proclamation was that it did not touch 
his case and made no difference to him. He certainly never said 
that he had been injured by it, and the Volksraad's resolution, having 
regard to its intended object, went singularly wide of the mark. 
But the judge did not even glance at this seductive answer to the 
case for the Government. He rested his judgment solely on the 
broad, easily intelligible and wholly undeniable principle, that if 
the legislature intends to do anything so iniquitous as to falsify the 
scales of justice and restrain the Court in a case before it from 
administering the acknowledged law, it must do that by express 
words, words that leave no doubt that the legislature recognized 
the nature and the gravity of the resolution taken and took it 
under a full sense of responsibility. The Court dtself could not 
draw inferences tending to such a conclusion or lightly impute to 
the legislature an intention of that kind. 

So much for the case upon its merits. We pass next to consider 
how the Chief Justice dealt with it. The Chief Justice found 
himself at starting embarrassed by a question of no general interest 
which arose in the following way. On a previous occasion he had 
considered whether there was or was not in the Transvaal a consti- 
tution in the American sense, that is to say, a law of special and 
peculiar authority to which other laws must conform and by which 
they can be tested to ascertain whether they have or have not the 
force as well as the form of law. Such a constitutional doctrine 
we have, for example, in our own jurisprudence in the rule which 
requires a bill to be passed by both Houses of Parliament and 
assented to by the Crown before it can become a part of the statute 
law. But Mr. Kotz^ upon that previous occasion, reported and 
cited in the Transvaal as the McCorkindale case, had held, after 
elaborate examination of the authorities and discussion of the point 
on grounds of principle, that a resolution of the Volksraad had the 
force of law and that the Court could not presume to distinguish 
one from another in point of authority or to entertain any question 
as to the wisdom or propriety of any decision taken by the legisla- 
ture. The matter having thus been disposed of in a judgment 
binding on this Court and to which, moreover, Mr. Kotz£ had 
himself been a party, he devoted the first part of his judgment to 
a vindication of the doctrine that he might change his mind and 
upon more mature consideration reverse an earlier judgment. This 
position we may take for granted. 

The Chief Justice then proceeded to show that the High Court 
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in the Transvaal was entitled and bound to consider whether 
a resolution taken by the Volksraad was constitutional or not and 
as a step towards this conclusion he observed — 

' A resolution of the Volksraad stands on a footing wholly- 
different from that of a law properly submitted to that body and 
by it considered and approved. The Grondwet of 1858 was not 
passed like an ordinary law. In the early part of that year the 
people had assembled near Rustenburg with arms in their hands. 
A combined council of war determined to name a commission for 
the purpose of framing one common Grondwet out of all the exist- 
ing laws of the land. The Commission, which was also designated 
the " Comity Raad," consisted of fourteen members and was chosen 
by the public. On February 13, 1858, the Commission had prepared 
the draft Grondwet, which, after being considered by the Volksraad 
summoned to Rustenburg, was on February 18 adopted as the 
Grondwet of the South African Republic. Thus, although the 
Volksraad existed before the Grondwet, it cannot be said with 
justice that the Grondwet, like an ordinary law, was called into 
existence by the voice of the Volksraad merely.' 

The distinction here which the Chief Justice desired to make 
between the Grondwet and an ordinary law is not very clear, but 
so he left it. One thing at least is plain. Not even the armed 
burghers of 1858 can have supposed that the code which their 
committee had drawn up of existing laws would suffice for all time, 
or prove to be like 'the law of the Medes and Persians which 
changeth not.' If they made no provision of machinery for effect- 
ing alterations, the inference seems irresistible that they intended 
the ordinary machinery of legislation to suffice, and certain it is 
that this view has been adopted and acted upon both by the Court 
and the Volksraad down to the present time. It is no doubt true, 
as the Chief Justice stated, that he had himself upon a recent 
occasion allowed an intimation to fall from his lips that he had 
changed his mind since deciding the McCorkindale case and that 
another judge had expressed dissent from the McCorkindale doctrine. 
But such expressions, although they may diminish the authority of 
a precedent, cannot reverse the established doctrine of the Court, 
and therefore it is quite correct to say, what indeed everybody 
admits, that down to the beginning of 1896 it was recognized law 
in the Transvaal that a resolution of the Volksraad which purports 
to change the law, whether Grondwet or other, does in fact produce 
the change. ' Clearly then the constitutional question which Judge 
Morice so astutely evaded was one of those ' sleeping dogs ' which 
wise men suffer to lie. 

The Chief Justice proceeded with his argument. He laid down 
the proposition that the sovereign people had in the Grondwet 
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made a partition of its sovereign powers among the various depart- 
ments of the State. Volksraad, Executive and Judicature had so 
been constituted each with its independent franchises. Then for 
a second proposition he affirmed that it was within the province of 
the Judicature to test a law by the criterion of the Grondwet and 
this he proceeded to establish by the argument that the Court must 
needs decide, not only upon the facts in issue before it, but also 
upon the law as applicable to those facts and that consequently if 
two laws conflict it must determine which of them applies to the 
given case and should prevail. If then an ordinary law and the 
Grondwet should come into conflict, the Court must not simply 
decide the controversy, but must also declare that the fundamental 
law or Grondwet is of superior authority and that the law in 
question or other proceeding of the Volksraad which comes into 
conflict with it is to be regarded as inoperative and not binding 
upon the Court. The form and manner prescribed in the Grondwet 
as that in which the Volksraad is to express its will and intention 
and in which its commands must be expressed in order to have the 
force of law, must be strictly followed out. And, continued he — 

' There is nothing new or strange in this doctrine. This testing 
right is the tacit and necessary consequence of popular government 
under a Grondwet such as this and the general principle upon 
which it rests has been clearly enunciated by several of the most 
distinguished constitutional jurists both of Europe and America/ 

He then cites a number of these authorities and, summarizing, 
says — 

c The only difference between them is that some of them draw 
a distinction between a testing right that deals with the form and 
one that deals with the substance, while others admit both criteria. 
But since a law may be in conflict with the Grondwet in respect of 
substance as well as of form, it is very clear that no difference can 
be logically made between the two cases.' 

We are now in possession of the doctrine laid down by the Chief 
Justice which gave such deep offence in Pretoria and it is not 
necessary to pursue the argument by which he justified it. The 
English reader will not greatly care whether as a constitutional 
doctrine it was sound or not and will easily believe that when 
legislative functions are entrusted to a peasant parliament of four 
and twenty elders from among the people, it is at least eminently 
desirable that some deliberative body should possess a 'testing 
right/ So far we shall all be of Mr. Kotz^s way of thinking and 
our conviction that he is right upon this theoretical ground will 
only quicken our resentment that he should have chosen the 



354 The Law Quarterly Review. [No-LVl. 

opportunity for speaking his mind with consummate lacl^ of judg- 
ment. The conclusion of the whole matter was summed up by him 
in nine propositions, of which the first three related to the bearing 
of the various proclamations upon one another and upon the 
opening of the goldfield, expressing the same result which has been 
already extracted from Judge Morice's judgment. The rest were as 
follows : — 

'4. Art. 59 of the Gold Law' (the seetion under which the 
original proclamation had been issued) * can only be revised by 
a later law.' 

'5. A resolution of the Volksraad has under the Grondwet no 
force of law/ 

' 6. The resolution of the Second Volksraad, dated July 26, 1895, 
Art. 983, cannot alter the Gold Law/ 

'7. Article 32 of Law No. 4, 1890, as interpreted by the State 
Attorney, is in conflict with the Grondwet.' 

(That article reads as follows : — ' The legal force of a law or 
resolution published by the State President in the Stoats Courant 
may not be called in question, saving the right of the people to 
present memorials respecting it/ The State Attorney had argued 
that it precluded the Court from testing the validity of the Volks- 
raad resolution upon which he relied to defeat Brown's claim.) 

' 8. Consequently the plaintiff, when on the morning of July 19, 
1895, he applied for licences to peg out claims on the eastern half of 
Witfontein, was entitled thereto/ 

The ninth proposition was to the effect that inasmuch as the 
Volksraad resolution had no force of law it was not necessary to 
consider the two further arguments: (1) that the resolution must 
be understood to have no retrospective effect; and (2) that the 
resolution, having been taken after the issue and service of the 
writ, could have no effect upon this case, which was at the time 
sub judice. 

The practical result was the same as that at which Judge Morice 
arrived ; namely, that the proper authority must now issue the 1,200 
claim licences upon receipt of the proper dues. 

A full narrative of events would require a reference in this place 
to the judgment given by Judge Ameshoff, but that in fact adds 
nothing of any interest from the present point of view. It differs 
only in minor points and points of no present consequence from that 
of the Chief Justice, and may be passed over with that remark. 

The reader is now in a position to deal with this judgment from 
the point of view of the Bench, and may be left to form his own 
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opinion of the wisdom and patriotism exhibited by the majority of 
the Court. It is important that before proceeding with the narra- 
tive of events he should pause to view the position now reached 
from another point of view, that, namely, of the Transvaal burgher. 
It has already appeared that the Qrondwet is a very imperfect 
document dealing with many constitutional questions, but by no 
means with all that are dealt with by statute in Transvaal law. 
In these respects it resembles our own Magna Charta or Bill of 
Rights. Let the English reader then consider with himself what 
his feelings would be if, upon opening his newspaper one morning, 
he were to read that the Lord Chief Justice, after solemn argument 
in an important case, had delivered judgment more or less to the 
following effect : — 

'Magna Charta is the keystone of our British liberties and 
chief item in our Constitution. It cannot be regarded in the 
light of an ordinary statute, for it was not passed in an ordinary 
session of Parliament. Its history is that the representatives 
of the people met with arms in their hands near Staines, and 
there extorted from an unwilling monarch this great pledge and 
exposition of our inalienable liberties. Called into existence in 
this way, it cannot be abrogated by any process less solemn than 
that by which it was established. If later legislation comes into 
conflict with this venerable law, it is the duty of the judge not 
only to determine which law, the new or the old, applies in the 
circumstances of the case, it is also his duty to declare that Magna 
Charta is the superior law, and that any Act or Resolution of 
Parliament which comes into conflict with it is to be regarded as 
without authority and not binding on the Court/ 

Any reader who can realize to himself the confused sensation, half 
dismay and half indignation, which the reading of such a judgment 
by an English Court would occasion in his own mind can form 
a notion of the perplexity into which the Chief Justice's new doc- 
trine must have thrown honest TransvaaJers ; and any who can 
imagine himself recovering from the first shock, with the reflection 
that an extravagance like that would certainly make a great 
difference to the Chief Justice, but could not greatly matter to any- 
body else, is in a position to understand precisely what in the sequel 
has happened to Mr. Kotz& 

But it would be a great mistake to suppose that Nemesis, pro- 
ceeding by an orderly routine, overtook the errant judges. That 
could hardly happen under President Kruger's regime. That astute 
official has a great and most laudable desire to be right in substance 
and in the main, but he has no fastidious preference for correctness 
in detail. He felt no doubt whatever that the Chief Justice had 
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committed a grave error, and, strong in that conviction, he pushed 
the controversy to extremes with brutal disregard of legal forms, 
sound practice and every other consideration, except what course 
would soonest bring about the complete submission of the judges. 

The judgment was delivered on January 22, 1897. On February 1 
the Volksraad met in extraordinary session. On the 23rd of that 
month there was submitted in behalf of the Government a draft 
law dealing with the question of the testing right and providing 
a new discipline for controlling the judges in the exercise of their 
functions. 

The draft law which, with very little alteration, was subsequently 
passed and now stands upon the Statute Book as Law No. 1 of 
1897 opens with a long preamble not unlike those of our own older 
Acts of Parliament, in which the new statute is declared to be old 
law and the conduct of the offending judges depicted in odious 
colours. Three paragraphs may be quoted from this preamble which 
put the popular view of the controversy in a very clear light. 

* And, further, considering that recently a majority of the High 
Court, to wit, two judges, have decided that the earlier decisions of 
the High Court in reference to this matter were wrong, and have 
ruled that Volksraad resolutions have no force of law, and that the 
High Court is entitled to refuse to apply a given law whenever it 
is of opinion that such is not conformable in respect of form or of 
substance to the Grondwet of 1858. 

'Considering that by this ruling the certainty of law in this 
State is seriously affected, inasmuch as the greatest part of our law 
rests upon Volksraad resolutions, and various laws and resolutions 
are in fact alterations of the Grondwet. 

'Considering that the First Volksraad cannot stand idly by 
while the High Court refuses to deliver judgment in accordance 
with the laws of the land, and its duty is to protect the public in 
accordance with the will of the People. 

' Resolves,' &c. 

These sentences cannot be bettered as a statement of the argu- 
ment against the judges. The ruling of the Chief Justice is not 
unfairly represented, although he would no doubt say that he did 
not mean to cast doubt upon the validity of the great mass of the 
local laws. It is his misfortune that he did not grasp the full 
import of his own doctrine. He was very indignant, and very 
justly indignant, at the lawless way in which the Executive kept 
order and the reckless way in which the Volksraad supported the 
Executive in a false position. He felt keenly that public liberty 
was not safe in such incompetent hands and he resolved to plac? it 
under the immediate protection of the Judicial Bench. The instinct 
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was sound and the sentiment generous, but unfortunately the judge's 
grasp of legal principle was too infirm and his apprehension of the 
conditions of the problem too superficial. He forgot that freedom 
cannot spring mature and equipped from the brain of the judge, 
but that when she owes her origin to that source she comes from 
small beginnings and 'slowly broadens down from precedent to 
precedent/ He attempted an impossible task and one that, if it 
had been possible, ought not to hive been attempted, so fraught 
would it in that case have been with public danger. If the law 
must be uncertain and unfixed, it is better that the source of the 
uncertainty should be in the lawgiver who intervenes seldom and 
deals in generalities than in the administrator of the law, who is 
constantly acting and always dealing with individual cases in 
which multitudinous circumstances have to be considered, most of 
which tend to obscure the issues and warp the judgment. The 
disease was bad, but the remedy was worse and its true character 
is in these few words from the preamble of the new statute most 
vividly and convincingly described. 

We pass now to the enactments. Article 1 declares that the 
judges must recognize and obey laws and Volksraad resolutions, 
and are not entitled to exercise the so-called ' testing right.' 

Article 2 prescribes a form of judicial oath re-enacting the old 
form of oath with an addition of the following words, ' I promise 
and solemnly swear . . . not to arrogate to myself any so-called 
testing right/ 

Article 3 provides that any judge disobeying this law shall be 
considered to have committed a breach of duty, for which he may 
be tried and dismissed from office. 

Article 4 empowers the President to put to the then present 
members of the Judicial Bench the question whether they con- 
sider it consistent with their oath and their duty to administer 
the law according to the subsisting Volksraad resolutions, and such 
resolutions later to be made, and not to arrogate to themselves the 
so-called testing right; and it concludes with these words, /and 
furthermore His Honour is directed to remove from office those 
occupants of the Bench who return a negative answer to this 
question or an answer which in his judgment is not explicit or 
from whom he receives within an appointed time no answer 
at all/ 

The remaining articles of the statute deal with formal matters 
only. 

Such is the statute which has recently become thq subject of 
bitter controversy in South Africa, and which will probably be 
largely discussed in a larger arena in the near future. If its 
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promoters desired to manufacture a constitutional crisis out of 
a judicial blunder they may be much congratulated upon this 
piece of work. The power entrusted to the President to deal at 
his discretion with the judges as with subordinate officials is 
strangely out of harmony with the democratic models which the 
Transvaal boer professes to favour. The malicious expedient by 
which the errant judges were required to make their recantation 
to the brusque old President, who was their personal adversary in 
this controversy, was worthy only of ' the schoolboy ere he grows 
to pity.' The whole project of legislation was manifestly designed 
to break the spirit of the judges and compel any of them who 
showed signs of an independent temper to quit their posts and 
make way for creatures of the Government. In this it attained 
a large though incomplete success. 

The steps which followed upon the production of this draft law 
may be described in a few sentences, for they do not materially 
affect the position of the various parties to the controversy. It 
was natural and appropriate that in the presentation of this law to 
the Volksraad and its discussion by that body the judges should be 
treated both by the Executive and the House with studied dis- 
courtesy. The draft law was not communicated to them before pub- 
lication, or indeed at all, except in the sense that it came to their 
knowledge, as to that of everybody else, when laid upon the table 
of the House. Then they promptly addressed to the Government 
a solemn protest, signed by all the judges, to the effect that the 
proposed law would infringe upon the independence of the Court. 
Nothing turns upon the language of this protest, which, like most 
protests, was a mere rhetorical outburst. The value of rhetoric 
for practical purposes depends upon its power of subduing the 
minds of those to whom it is addressed. This protest, drily com- 
municated by the Government to the Volksraad at its next sitting, 
was received with derision. 

The judges pursued their negotiations with the Government, 
asking for a little deliberation in the discussion of the new law and 
an opportunity of laying before the Executive proposals of their 
own to meet the case. The Government made a show of listening 
to these suggestions, and wrote to the Chairman of the Volksraad, 
suggesting that that body should adjourn for a day to give the 
judges time to bring their suggestions forward. The Volksraad 
would not assent to this proposal. Its discussion afforded occasion 
for the abundant exhibition of bitter mother- wit and petty malice, 
which is duly recorded in the official notes of the debate and 
republished in the Transvaal Green Book. One genial burgher 
would not consent to the adjournment because the judges had 
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already had a fortnight in which they might have found their way 
to the Executive, whereas ' it is only since they found themselves in 
a scrape that they have approached us ' ; and animosity such as 
this was very freely expressed. In this tone the discussion pro- 
ceeded, and it is needless to say that the vices of the draft law were 
not corrected in the process. 

The Act was passed on February 26. By its terms it was to 
take effect immediately upon its publication in the Stoat* Courant, 
and onj March 4 letters in identical terms were addressed in the 
name 6f the President to the Chief Justice, to Judge Ameshoff, the 
puisne judge who had concurred in the Chief Justice's judgment, 
and to Judge Jorrissen, who had expressed the same view upon 
another occasion. These letters, referring to the new section, put 
the question — ' Whether you consider it consistent with your oath 
and yotir duty to administer justice in conformity with the laws 
andVolksraad resolutions no w subsisting and to be passed hereafter 
and not to arrogate to yourself the so-called testing right? 1 

Of course the judges who were attacked resisted. The whole 
Bench was convened, and signed a common letter of protest, which 
was forwarded to the Government, and in which the opinion was 
expressed that the law authorized the putting of the question to all 
the judges, but not the putting of it to selected individuals from 
among them. The objection sounds frivolous, but the motive 
doubtless was to avoid the appearance of separate action on the 
part of the judges and to muster the whole force of a unanimous 
Bench for the purpose of resistance to the attack. The fear of such 
concerted action on the part of the judges did not in any measure 
daunt the Government. Letters were written to the remaining 
judges, putting the question to them, but accompanied by a 
courteous intimation that it was done at their own request and in 
deference to what was understood to be their own desire. It had 
therefore no significance in these cases, since the recipient was left 
at liberty to answer or not at his option and came under no threat 
of official martyrdom. The advantage of the opening manoeuvre, 
such as there was to record, remained with the Government. The 
judges were now at the end of their resources. The opening of the 
Circuit Courts was adjourned, the Government entered into private 
negotiations with an influential member of the Bar in order to 
secure a new Bench of Judges, if need were, at a moment's notice 
and for a time it appeared as if a coup d'Stat were in preparation. 

At this juncture the Chief Justice of the Cape Colony — 
Sir Henry de Villiers — appeared upon the scene. Sir Henry has 
filled for many years the most conspicuous judicial office in 
South Africa, and bears a personal reputation proportioned to his 
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official standing. Acting under a general sense of responsibility, 
he posted down to Pretoria and negotiated a truce between the 
contending parties. What unwritten statements or tacit under- 
standings may have paved the way for the formal settlement 
arrived at cannot at present be known, but it may be inferred from 
the silence of Mr. Eotz^ that nothing of consequence was eventually 
left in this position. From published documents it appears that 
the judges met and drew up a letter which they communicated to 
the President as being their joint answer to his several questions. 
Its bears date March 19, 1897, and runs as follows : — 

"The judges have the honour to answer as follows the letter 
addressed to them in behalf of Your Honour, wherein a certain 
question is put to them. They deeply regret that the First 
Volksraad has empowered Your Honour to put a certain question 
to them and were it not that extraordinary circumstances exist at 
the present time they would not feel themselves free to make any 
answer to it. The extraordinary circumstances which justify them 
in departing from the observance of a well-known principle are — 
(1) That the Government and the Yolksraad have been placed in 
a somewhat difficult position by a judgment recently pronounced, 
however honestly delivered and according to conscience. (2) That 
the matter in question relates to an important constitutional 
question which seldom arises for decision. (3) That in the present 
condition of the country a collision between the legislative and 
the judicial authorities ought, if possible, to be avoided. 

c For these reasons is it that the judges feel at liberty to give the 
following answer. Taking into consideration that conflicting de- 
cisions have been given by the High Court with respect to the 
exercise of the testing right and that some members of the Court 
are of opinion that the Court does not possess the right, the judges 
will not test the existing and future laws and Yolksraad resolutions 
by the Qrondwet and especially after the express decision of the 
First Yolksraad upon this point. 

4 The judges make this declaration upon the understanding that 
Your Honour will as soon as practicable lay. before the First 
Volksraad a proposition whereby the Constitution or Qrondwet 
(guaranteeing among other things the independence of the High 
Court) shall be placed upon a sure basis, so that no change may be 
made therein save by special legislation upon the model of the pro- 
vision in reference to this matter in the constitution of the Orange 
Free State. In the preparation of such a draft the judges will be 
prepared to render all possible assistance to the Government and to 
Your Honour.' 

This letter did not elicit any immediate reply, and on March %% 
the Registrar of the Court asked for a written answer. In 
response to this application the State Secretary replied as 
follows : — 
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'I am instructed by the President to say in answer to your 
communication of March 19 that His Honour has received that 
letter with satisfaction. 

'His Honour wishes to add that he fully recognizes that the 
judges who gave judgment in the Brown case did so honestly and 
according to their convictions and consciences, and that His Honour 
proposed to the Volksraad the measures provided for by Law No. 1 
of j 897 only because he considered that the safety of the State and 
the security of property and titles were brought into jeopardy by 
that decision. 

' The President observes with satisfaction that what is said by 
the judges respecting the Grondwet coincides with the intention 
and plans which the President already entertains concerning that 
subject 

c The President at the same time returns thanks to the judges for 
the announcement of their readiness to render all possible assistance 
in that connexion to the Government and the Volksraad.' 

The next step on the part of the Government was eminently 
calculated to exasperate the judges. The Volksraad, which had 
assembled in extraordinary session in February, met again in the 
ordinary season in May. At its meeting a resolution of the Execu- 
tive was communicated to the First Volksraad, suggesting that a 
committee should be appointed to draw up a draft law of the kind 
indicated by the judges in their letter to the President, and at the 
same lime to remodel the entire Statute Law of the State and 
embody it in one or more codes. The Volksraad passed a resolu- 
tion in this sense, the committee was formed, and the judges were 
asked to nominate two of their number to take part in its delibera- 
tions. Thereupon the Chief Justice, separating himself on this 
occasion from his judicial brethren, addressed to the President 
a vigorous protest, in which he pointed out with undoubted force 
that the proposal to codify the laws was a gigantic task which 
would reasonably occupy a committee of lawyers for two or three 
years and that it had nothing to do with the amendment of the 
Grondwet in the one particular in which the judges desired to see 
it amended. He accompanied this remonstrance by the reproach 
that the putting forward of this proposal amounted to a breach of 
the agreement made, as he contended, in the two letters above 
quoted. The Government found no difficulty in replying to this 
attack. By a quotation of passages, which is much too tedious for 
reproduction, the answer shows that there never had been any 
compact and that the proposals made concerning revision of the 
Grondwet to the Volksraad were in all respects consistent with the 
President's original letter. The real charge of having put forward 
a sham project of legislation, too unwieldy to be effectively taken 
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in hand by the legislature, was of course left undiscussed ; but few 
readers will doubt that the crafty farmer who presides over the 
fortunes of the South African Republic knew perfectly well in his 
secret heart that the whole scheme was a complicated piece of 
hypocrisy which had not even the small merit of deceiving those 
for whose benefit it was fabricated. The poor satisfaction to him 
of scoring a few small points against his routed and distracted 
Chief Justice was absolutely the only advantage to be culled from 
this tedious mummery. In bickerings such as these the period of 
the session passed and at its close in December the Chief Justice 
addressed a further letter to the President, upbraiding him with the 
fact that no steps had been taken to lay before the Yolksraad any 
definite proposal for the amendment of the Orondwet and ending 
up thus : — 

1 1 shall be much obliged to Your Honour for information as to 
the reason of this departure from the understanding come to con- 
cerning a draft Grondwet and as to what Your Honour proposes now 
to do in order to return to the course indicated.' 

To this peremptory call to order the President made no response. 
The presidential election was at hand and he busied himself with 
the manufacture of his majority, leaving the Chief Justice to fume 
and fret at leisure. The result of this process of fermentation was 
that on February 5 of the present year the Chief Justice burst out 
into a fresh diatribe. He reiterated his complaint in a long letter, 
which for the most part consisted of a restatement of his now 
familiar complaint, but ended with the following significant 
passage: — 

' As I considered it my duty in March last to sign the under- 
standing, and in the expectation of its speedy fulfilment by 
Your Honour to hold myself bound to it, so I consider it equally 
my duty to-day to take notice and to declare that the under- 
standing is of a reciprocal nature. If the one party does not 
observe it or departs from it, then it is no longer binding on the 
other party and this is now unfortunately the position at which we 
have arrived. The only protection whicn I have as judge, and the 
only honourable and constitutional course open to me, is to inform 
Your Honour that I consider the understanding of March, 1897, as 
broken and at an end.' 

The Chief Justice when he penned these lines can hardly have 
thought out what the reply would be, unless indeed he supposed 
that the President, in the crisis of his election, would evade further 
controversy with his pertinacious Chief Justice. If so, he must 
have been cruelly undeceived. The President's reply was written 
only on February 16, when the result of the election was known 
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and Mr. Kruger installed in office by an overwhelming majority. 
It deserves textual quotation as being both the most important 
and the most highly characteristic document of the whole corre- 
spondence. 

'I have the honour to acknowledge the receipt of your letter 
of February 5 last, in which you announce that you consider as 
broken and at an end your declaration of March 19, 1897, to the 
effect that, especially after the express decision of the First Volks- 
raad upon the point, you would not test laws and Volksraad resolu- 
tions by the Grondwet. 

1 This your declaration of March 19, 1897, cannot and must not 
be regarded in the light of a contract. No agreement can be made 
by a judge concerning the laws which he will and will not respect 
in the discharge of his office. The declaration required by law 
must be absolute and cannot be fettered with conditions. 

1 Seeing that your answer to the letter of the State Secretary 
dated March 4, 1897, in which in my behalf the question was 
proposed to you which is mentioned in Art. 4 of Law No. 1 of 1897, 
is now declared by yourself to be at an end, I can only conclude 
that you desire it to be understood that there is from your side no 
answer to that letter. 

' Seeing that the duty is laid upon me of dismissing those members 
of the High Court from whom I receive either a negative or an 
insufficient answer, or within the time limited no answer at all, and 
seeing that your answer is now regarded by me as non-existent, or if 
existing as insufficient, I am, to my great regret, compelled in your 
case to proceed to the last extremity, and you are hereby in terms 
of Act 4 of Law No. 1 of 1897 relieved of your office of Chief Justice 
of the South African Republic as from to-day. 

* I have the honour to be 

1 Your obedient servant, 
< (sgd.) S. J. P. Kbuqer, 

' State President/ 

There are many things in this letter which merit attention beside 
the brutal simplicity of the ceremony of dismissal. Chief among 
them is the trenchant clearness of the main proposition that a judge 
cannot make the discharge of the duties of his office the subject of 
bargaining. The doctrine is so indisputably sound and its statement 
so clear and well in point that it is easy to recognize here the work 
of a person of superior intelligence. It would be safe to discern 
the literary craftsmanship of some subordinate official rather than 
of the President himself, who, although abundantly supplied with 
mother- wit and a faculty of terse and pointed expression, does not 
deal with abstract propositions in the facile manner here displayed. 
But it is a point worth noting that the Pretoria Government, although 
personified by an uncultivated boer, is capable of taking a very 
accurate view of a situation and of making points in the most 
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approved dialectic manner. This little circumstance has been sadly 
overlooked in some of our own recent diplomacy and no benefit has 
accrued to us from the oversight. But a second point worth noting 
is the dieingenuousness of this reply. The Chief Justice's position 
is misstated. He had never said that his own declaration of 
March 19, 1897 was broken and at an end. What he did say was 
that the understanding had lapsed and what he meant clearly was 
that it had lapsed by the fault of the President, whose disregard of 
his own reciprocal undertaking had converted the understanding 
into a unilateral contract. The Government took a different view 
of the facts and, as may be admitted, with some very good reason. 
But it was none the less disingenuous to misquote in this insidious 
manner the Chief Justice's own statement and, seeing how petty in 
any case was the advantage to be gained by the misquotation of 
his words, the fact may be taken as a striking illustration of the 
narrow pedantry which prevails in official circles at Pretoria and 
renders communications with that Government a burden and 
a snare. 

Equally disingenuous is the reference made to the law under 
which the President purports to act. That law authorized him to 
put a question and to consider the answer made to that question, 
whereupon he was further authorized to act upon the view so taken 
once and at once. But he was not authorized to revise his view 
and reverse his own decision twelve months afterward. There was 
an express provision in the statute for dealing with the case of 
a contumacious judge who should actually claim to exercise the 
testing right notwithstanding the law. But the authority for 
dealing with such a case was not the President, but a special tribunal, 
and the mere retractation of an answer once given was not made an 
offence at all. This was very good sense, for an idle retractation, 
not followed up by an effective claim to exercise the right by 
implication asserted, could only bring the judge into contempt who 
vacillated so. The President must have known that under that 
clause he was functus officio and that his present act was pure 
usurpation, without anything that can be called with reason even 
a colour of right. This fact and the impunity with which the 
Government carried through a coup so egregiously lawless and so 
brutally violent as this dismissal of the Chief Justice without 
a challenge, a hearing or an hour of notice is the worst and most 
ominous feature of the whole wretched business. It proves in 
a manner too plain for argument that the President and his little 
Court have been thoroughly corrupted by irresponsible power, 
while the absence of any protest shows that the community at large 
has been corrupted by the habit of blind submission. The Chief 
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Justice, in a confused letter of protest which, upon receipt of his 
dismissal, he addressed to the President, does indeed take the point 
that the President's action is not authorized by the statute ; but as 
his main contention is that the statute itself has no force of law, it 
is not possible to assign any particular importance from his point 
of view to the terms of the Act. 

Beyond this ineffective protest there would seem to have been 
no serious attempt to gainsay the President's letter of dismissal. 
The Executive Council has ratified it by appointing a new Chief 
Justice in place of Mr. Kotz& The Volksraad has received without 
protest a message in which the President recounts this among his 
other exploits; the burghers give themselves no concern to 
memorialize the Volksraad concerning the President's abuse of the 
confidence reposed in him by the representatives of the people; and 
the foreign residents, though irritated and scandalized, are hardly 
in a position, and apparently not much in the mind, to make their 
complaints known. The Pretoria bar, which consists almost 
exclusively of Uitlanders, has kept studiously aloof from the 
controversy ; and the solicitors of Johannesburg, although they have 
met and passed a resolution of sympathy with the Chief Justice, 
have produced no impression by their action. 

The state of facts thus disclosed is a condition of scarcely veiled 
anarchy. Were it not for the preponderance of the President's 
will the anarchy would be undisguised, for no one in the whole 
country respects the law and no one except the President can carry 
his point. The judgment in the Brown case was just as much 
a coup de main, by which the law, as ascertained, was suddenly and 
violently changed, as was the subsequent statute passed by the 
Volksraad which subjected the judges to the scrutiny of a test. 
Nowhere can one look for the sober earnestness which works out 
reforms with deliberation and circumspection. First the judge, 
next the President, takes a violent course to remedy the evils of 
the time and in each case the evil is a serious one ; the disease is 
there and it is bad, but the remedy is worse. Mr. Kotz^ has in 
a measure retired from the unequal contest. After fulminating a 
manifesto to the Transvaal people, of which they have taken very 
little heed, he has come on a visit to England and, if newspaper 
reports may be believed, he has come with the declared object of 
inducing the British Government to take up his quarrel as being 
a matter arising out of a breach of the London Convention. The 
question of the true construction of the Convention is one of some 
difficulty, but Mr. Eotz^ will not find that to be his main obstacle. 
By a series of indiscretions he has put himself so completely in the 
wrong, that even if he could convict the Protoria Government of 
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a clear breach of treaty, he could not put the British Government 
in a position to support his own demand for reinstatement, because 
however irregular may have been the action of the Executive and 
of the Volksraad, it is clear that nobody could reasonably insist that 
the people of the Transvaal should confide to the hands of their 
judges such indefinite powers of binding and loosing as those for 
which Mr. Kotzd has seen fit to contend. 

The condition of the Republic is essentially anarchical, but that 
is by no means so serious a menace as an equally unstable condition 
would be in a more advanced or more powerful State. Mr. Kruger, 
although an autocrat in his small way, is probably entirely free 
from any design of permanently altering the Republican form of 
government ; and even if he should not survive his own power, his 
term cannot in the course of nature be greatly prolonged. When 
his authority is dissolved from whatever cause, a period of extreme 
confusion will probably arise, for he is a statesman without either 
foresight or insight, who probably has never even considered the 
problem of giving a permanent character to the institutions of his 
native land or a definite trend to its development. Emergency 
measures that will enable him to keep control of the machinery 
of Government and impose upon the community the policy which 
commends itself to his own judgment from time to time — these 
constitute the limits of his horizon and these will inevitably perish 
so soon as he desists from maintaining them in force. No abiding 
results need be looked for from the present regime and therefore so 
long as public order is not disturbed outsiders may remain more or 
less content. And this is especially the case with the British 
nation, which has much greater interests in South Africa than its 
interests in the Transvaal ; for nothing can tend more to make our 
own colonists, whether of British or of Dutch extraction, appreciate 
the benefits of a connexion which secures them not only against 
foreign aggression, but also against domestic tyranny, than the 
spectacle presented at this moment in the Transvaal of the evils 
entailed by entrusting sovereign powers to feeble hands. 

J. W. Gordon. 



367 



THE POSSIBILITIES OF CODIFICATION IN INDIA. 

' CIO far as I am aware, the native public has never raised its 
O voice against codification. To them, codified laws mean the 
introduction of certainty where there is uncertainty, precision where 
there is vagueness. Nor can it be said that codification is unpopular, 
even among the most conservative sections of my countrymen. 
I must have lived to declining old age amongst them in vain if 
I am not, even at this time of life, in a position to say confidently 
that of all the innumerable blessings of the British rule the one my 
countrymen esteem most is justice. Justice in their eyes means 
peace and order, which, in other words, means security to life and 
property, the sole aim and end of government. . . . Codification, 
and codification alone, can remedy the evils which arise from un- 
certainty of the law ; codification alone can enable the public to 
know their exact rights and obligations; codification alone can 
enable proprietors and litigants, advocates and judges, to know for 
certain the law which regulates the dealings of citizens in British 
India ; codification alone will enable the deliberate will of the legis- 
lature to prevail over the opinions of individual judges, and litigants 
will then be more anxious before going into court to consult the 
statute-book of the land than the mental proclivities of the individual 
judges before whom their disputes may have to go for decision.' 

These were the sensible words of a learned and loyal Muhammadan 
gentleman, whose recent death at an advanced age has deprived 
his co-religionists in India of one of their ablest and most liberal- 
minded leaders, and whose efforts in the general cause of education 
and enlightenment of his countrymen have acquired an enduring fame. 
None knew better than the late Sir Sayad Ahmad, whose son was 
for many years a distinguished judge of the North- West Provinces 
High Court, that so far from the natives of India preferring, as we 
sometimes hear it said, a condition of law which is based on 
a system — if it can be called such — of happy-go-lucky and in- 
dividual will, the one thing that appeals most favourably to their 
simple minds is a system of administering justice which results in 
perfect certainty of rights. Let the system be as simple as you can 
make it — let it cut the Gordian knot of difficulty, if it must, by an 
arbitrary pronouncement by t)ie legislature, but above all let it be 
certain in its results. To leave justice to be administered, as it is 
to a large extent even yet in India, with no other rule or guide 
except the broad one that it should be based, in the absence of any 
more express provision, on the principles of justice, equity, and 
good conscience, is to adopt a principle of decision much of whose 
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beauty, as Sir Sayad observed in the same minute from which we 
have quoted the passage at the commencement of this paper, is 
practically spoilt by the fact that individual judges in similar cases 
do not take the same view of what is, or what is not, in accordance 
with that noble principle. Even in countries where justice is ad- 
ministered by highly trained judges, the tendency is not to leave 
the laws for them to evolve or to develop out of vague or ambiguous 
materials, but by clothing the laws in precise and definite language 
to restrict and not to enlarge the discretion of individual judges. 
We have seen how this tendency has displayed itself on the con- 
tinent of Europe, where opposition to the codification of laws has 
had to yield to the popular demand for simpler and fuller legislation. 
Even in Germany, where the great authority of Savigny had (since 
1 814) prevented till recently the successful undertaking of any 
general scheme of codifying the Civil Law, the current of popular 
feeling has been too strong to retard the movement any longer, 
and we have at last a codified Civil Law for the German Empire. 
And in our own country, and in the United States of America, many 
efforts in the same direction have been crowned with success, 
whereby various branches of the Civil Law — such, for instance, as 
the law of Partnership, the law relating to Bills of Exchange, the 
law relating to Bankruptcy, the law relating to Merchant Shipping 
(57 & 58 Vict. c. 60) — have received a legislative consolidation. 
Indeed, in 1866, Lord Westbury, as Lord Chancellor, aimed at some- 
thing more general and more ambitious than patchwork legislation, 
and the Royal Commission appointed under his auspices submitted 
a first report in May of the following year. .The fact that no more 
fruitful results followed from Lord Westbury's scheme does not 
prove that the task was one which was practically beyond the 
power of realization, but simply that legal professional prejudice 
is, like legal conceptions themselves, extremely stable in character 
and hard to ride down l . That a scheme of codification on a large 
scale is, however, within the range of practical politics, is undeniable 
with reference to what has been accomplished elsewhere, and most 
recently in Japan. So in India the work of consolidation and codi- 
fication has perhaps received more attention, and, let it be also said 
to the credit of her legislature, has realized a larger measure of 
success than similar efforts in any other part of Her Majesty's 
dominions. A penal code, of itself a monumental record of the 
versatility of Macaulay's genius, of his marvellous perspicacity of 
diction, and of his unrivalled industry ; a criminal and a civil pro- 
cedure code, at once elaborate in their provisions and generally 

1 [Also— in the late Mr. Justice Willes's opinion— that the scheme of making an 
official Digest by way of preparation for a Code was mistaken. — Ed.] 
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simple in their language ; a contract Act, a transfer of property 
Act, a trusts Act, a bills of exchange Act, a limitation Act, a regis- 
tration Act, an evidence Act, and an easements Act, to say nothing 
of provincial land revenue and tenancy Acts, cover a large field of 
substantive and adjective law which has already undergone codifi- 
cation. And in the compilation of these legislative enactments, the 
principle which Macaulay so admirably formulated — * Uniformity 
when you can have it, diversity when you must have it, but in all 
cases certainty ' — has happily been steadily kept in view. One would 
not of course claim for the Indian Acts perfection of any sort — and 
blemishes of drafting and omissions have been already detected in 
many of them, and have been subsequently supplied by amending 
Acts. No legislation can indeed be perfect, but what one may claim 
for the Indian Acts, and what experience has shown, is that they have 
been a great boon to the courts, that they have reduced the provisions 
of the law on the subjects with which they deal into a comparatively 
narrow compass, and that they are for the most part free from 
ambiguity and are easily intelligible by the ordinary lay mind. 

Having regard then to these successful efforts, the question arises, 
whether the principle of codification cannot be extended still 
further, and whether other branches of the Civil Law may not also 
with advantage be brought within its application? The subject 
of torts is one which was long ago taken in hand, and upon 
which an excellent draft Bill was prepared by Sir Frederick 
Pollock. The absence of a measure of this kind is undoubtedly 
a great gap in the body of Indian Codified Law, and it is to be 
regretted that the Indian Government has adhered to the reasons 
advanced in its despatch of July 5, 1875, for postponing its con- 
sideration. Sir Henry Maine when at the India Office did not 
hesitate to say that these reasons were not at all convincing, and 
as they all converged towards the one main argument that rights 
had not become sufficiently settled in India to afford a basis for 
a codified law of wrongs, one cannot feel much surprise that so 
clear an intellect as Sir Henry Maine's was unable to appreciate 
the argument as at all conclusive. A sense of injury is surely as 
much capable of being felt by a native of India as by any other 
human being, and though the precise quantum of injury may not 
be so finely appraised in the mind of a native sufferer as in that of 
his fellow-sufferer in Europe, he can none the less understand that 
he has suffered a wrong for which he is entitled to a civil remedy. 
Actions in which a remedy of this kind is claimed are daily 
instituted in almost every British Court in India, and it is some- 
what difficult to understand the hesitation of a Government which 
has accepted a scheme for codifying a law of contracts in pro- 
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ceeding with a companion measure dealing with the law of torts. 
It may be conceded that the subject is a difficult and complex one, 
and that as an imperial measure the peculiarities and requirements 
of the several provinces which constitute the Indian Empire would 
have to be carefully coosidered and provided for. But the difficulty 
and complexity of the measure would not touch any question of 
principle : they would only necessitate the utmost care in the 
preparation of a Bill, and the employment of the highest pro- 
fessional skill in drafting it. the latter had already been secured, 
and with the aid of a specially nominated Select Committee, com- 
posed of representative members from the various provinces, the 
Legislative Council of the Government of India might well turn its 
attention to a task which, if successfully carried out, would be one 
which would worthily rank among its greatest achievements. 

But it is not only in the further development of general codifica- 
tion that the supreme legislature in India might usefully employ its 
statutory powers. It is well known that there exist in India pro- 
vincial legislative bodies which possess, subject to a controlling 
authority on the part of the Governor-General of India in Council, 
ample powers of legislation for purely local purposes. It is obvious 
that these bodies, composed as they are of men of great local 
experience, widely conversant with the people of their province 
and with their manners and customs, are the best qualified to deal 
with legislation of a purely local character, and it was a thoroughly 
wise policy to create them. Much useful work has already been 
accomplished by them in various parts of India, as may be seen by 
any one who glances at the volumes published under the authority 
of the Government of India and entitled the Bengal Code, the 
Bombay Code, the Madras Code, the North- West Provinces Code, 
and the like. Gradually the number of local councils is extending, 
and last year two of these bodies were constituted, one for the 
Panjab and the other for Burmah. Fresh facilities will thus be 
afforded for introducing beneficial local legislation in these impor- 
tant provinces. Both the newly created councils have entered upon 
their functions, and in the Panjab a Bill has already been drafted 
which purports to deal with one of the most important subjects 
which could engage the attention of any legislative body. It is 
well known that in this frontier province of our Indian possessions 
there still survive to the present day a congeries of archaic societies 
which embrace the bulk of the agricultural population, and which 
are governed by rules which are widely different as regards succes- 
sion, transfer of property, and adoption, from those which are 
embodied in the written laws of ordinary Muhammadans or Hindus. 
These societies, however different from each other in their com- 
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position, are all based on a common principle of association, for 
which the land which has to be owned or cultivated forms the all- 
sufficient foundation. Naturally, therefore, as customs and usages 
which are found to favour and promote association take root in one 
locality, they are adopted and followed in another, where the rela- 
tions and necessities of life are more or less analogous, as they must 
be in the early stages of all youthful societies. Common agrarian 
pursuits, common modes of life, neighbourly intercourse, all tend to 
generate similarities of usages and customs ; and thus it is that the 
people's law which is found to prevail in these Panjab village com- 
munities, notwithstanding their heterogeneous composition, presents 
very little divergence in the leading principles which are known to 
underlie it. Fascinating theories of tribal law, peculiar to special 
tribes wherever located, have in truth little or no application to 
existing village communities in the Panjab. These communities 
have for the most part passed out of the stage of social growth and 
development in which kinship furnishes the actual bond of union 
between the inhabitants. The latter can no longer be regarded as 
6/xoyaAaKrcy, or 'suckled with the same milk/ as the original founders 
may have been able to boast. The gradual introduction of strangers, 
which has everywhere taken place, has naturally broken through 
the earlier ties of kinship, and has introduced a more practical 
notion of ' common interest/ based on an actual association in the 
ownership or cultivation of the land, in that which, in other words, 
constitutes the home and centre of activity. The Panjab village, 
speaking generally, is now more like the old Attic village described 
by Aristotle, ' a community of many families ' (fj in tt\€l6v(dv oIki&v 
Koiva>v(a), among whom there is no longer a bond of brotherhood 
arising from kinship, and which differ from one another as well in 
point of descent as in religion. But various as the internal com- • 
position of Panjab villages at the present day may be — embracing 
Hindus, Muhammadans and Sikhs, and Jats, Brahmins, Shaikhs or 
Sayads — it is a singular fact, which is evidenced by entries in the 
Rivaj-i-am (or book of customs) of many districts, that in matters of 
succession, or in regard to the transfer of property, the customs of 
the different classes of the village community will be found to 
coincide upon all important or essential points. Such a coincidence 
can only be explained, as already suggested, partly by the ' common 
interest ' of association, which has a natural tendency to produce 
common customs, and partly by that principle of local contiguity 
which Sir Henry Maine mentions as succeeding that of blood 
relationship, and which also makes for uniformity of custom. The 
consequence is that the Jat Sikh, the Khattri, the Brahmin, or the 
Sayad will each be found, when belonging to the agricultural classes 
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and residing in a village, to exclude females and their issue, as a rule, 
from succession, with a special exemption in favour of a man's 
widow for the term of her widowhood, and a growing inclination to 
admit a daughter, when the Shastras or the S/tara would undoubtedly 
admit them, to restrict alienation which both these systems would 
clearly permit, and to recognize a form of appointment as an heir 
which is completely unknown to either of them. Wedded to his 
rivaj or custom, the Fanjab agriculturist, no matter what his tribe, 
caste, or religion may be, will acknowledge no right which is not 
sanctioned by it. He has heard of the Shastras as he has heard of 
the Koran, but he is profoundly ignorant of their provisions, and he 
does not trouble himself to inquire whether his rivaj accords with 
one or the other. Such force as this rivaj has acquired, it has 
acquired not by reason of any political sanction, but in deference 
to the authority of precedent and experience inculcated by the 
' plainest counsel of common sense.' To the analytical school of 
Austin, unacquainted with these village groups, and accustomed to 
deal with societies in an advanced stage of political development, 
a rivaj or rule which could claim no higher authority than this was 
entirely outside the consideration of any system of jurisprudence. 
But it was idle to expect men who had to deal with practical politics 
to ignore a set of customs which were certainly not of yesterday — 

Q ravra, tcovfcU o?Scv i$ orov % <p6yrj. 

Accordingly we find that very shortly after the Panjab fell under 
British administration efforts were made to bring these village 
customs within the sphere of judicial cognizance. In a compilation 
which was circulated in 1854, under the title of the Panjab Civil Code y 
the authorship of which was ascribed to Sir Richard Temple (at 
that time serving as a Civilian under Robert Montgomery and John 
Lawrence), an attempt was made to give practical effect to this 
policy. The compilation was a crude one, containing a strange 
mixture of Hindu and Muhammadan laws and village customs, but 
it served the purpose of directing the attention of the Courts to the 
existence of a lex loci, which every additional year's experience went 
to confirm. At length in 1872 the Indian legislature took a more 
decided departure, and by an Act which was passed in that year 
(iv. of 1873, called the Panjab Law* Act), local custom received 
a statutory recognition and was placed in the foreground for deci- 
sion on all matters regarding succession, special property of females, 
betrothal, marriage, divorce, dower, adoption, guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partitions, alluvion 
or diluvion. Henceforth custom became the first rule of decision 
in all Panjab courts upon questions relating to any of the above- 
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named matters. At first the materials for the ascertainment of this 
people's law were meagre and not very reliable. But every day's 
experience went to show that the Customary Law of the agricul- 
tural classes of the Panjab was by no means a ( wilderness of single 
instances unillumined by any guiding principle.' On the contrary, 
the more the question was investigated, the greater became the con- 
viction that there were certain general principles underlying this 
system which afforded a key to the whole body of village law. 
Marked coincidences were soon ascertained to exist upon various 
topics to which the Customary Law had to be applied amongst 
different tribes inhabiting villages far apart from each other. The 
Settlement operations also afforded additional opportunities for the 
ascertainment of local customs, and tended to confirm the same 
view. But no system of law can be said to be in a satisfactory 
condition which has to depend on case-law, which, at best, is 
a mitigated evil, for its exposition. A vast number of points will 
necessarily remain unsettled under such a system until the highest 
tribunals have had the opportunity of deciding them. Judicial officers 
again are frequently influenced by their own peculiar idiosyncrasies, 
and thus where a custom ascertained to exist in village A is not 
necessarily binding on persons residing in village 2?, a large scope 
is obviously left to the officer presiding in each Court to give due 
effect to his own individual theories. Divergence becomes under 
such a system of administration not only possible, but soon reaches 
a condition of reality which is calculated to throw doubt upon every 
question of right in regard to which a Court may be called upon to 
adjudicate. This evil has a natural tendency to increase and not 
to diminish, and as conflicting precedents accumulate, the task of 
ascertaining what law is to govern the parties in a given case 
becomes more and more difficult. No one can predicate in such 
a state of the law what precise view any individual Court may take 
of a disputed question, and when a right of appeal to two or more 
Courts is permitted, the element of doubt is pushed to a point which 
must necessarily produce great embarrassment, and cause a corre- 
sponding depreciation in the value of landed property. That this 
is no exaggerated view may be illustrated by what has occurred in 
actual practice. For some years it was consistently laid down by 
the highest Court of Appeal in the Panjab that the adoption of 
a daughter's son was presumably valid, and that the onus of estab- 
lishing the contrary was on the person who asserted it. Then 
came a change of personnel of the Court, &nd one of the new judges 
being strongly imbued with the notion that such an adoption was 
contrary to the principle of agnatic succession, which appeared to 
him to be the only true key to the solution of all questions con- 
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nected with customary law, turned the tide of judicial opinion in 
the opposite direction, and succeeded in placing the onus probandi on 
the person who asserted the validity of such an adoption. The con- 
sequence was that the authority of a whole series of decisions was 
shaken, and a new doctrine, which there was every reason to believe 
was violently opposed to the drift of popular feeling, was substi- 
tuted for that which had previously prevailed, and which was 
undoubtedly in harmony with existing practice. A false dogmatism 
was the fruitful source of this trend of judicial decision. It was an 
attempt to force back the current of public opinion and to reassert 
a principle — useful indeed as an historical landmark, and when 
applied to check unrestricted alienations to strangers in the proper 
sense of the term — as an all-guiding rule which, in point of fact, had 
already yielded to the progress of ideas in more than one direction. 
Thus there is no more firmly established principle in village 
customary law than that of representation, whereby if A's son dies 
in A'& lifetime, leaving children, the latter will represent A in the 
division of an inheritance in which, had A lived, he would have 
shared. The principle is a fair one, which occurs in a more or less 
limited form in many systems of law. But it is nevertheless an 
innovation contrary to all primitive agnatic ideas, which regulate 
succession per capita and not per stirpes. And what is more singular 
is that we find this principle recognized in a community which, on 
the other hand, in the case of several sons by different wives, adopts 
tiizpagvand or per capita rule of distribution. The above example 
only shows the danger of looking exclusively to judiciary sources 
for the exposition of the law of a country. The idiosyncrasy of 
a judge leads him to propound as law what he thinks best accords 
with his favourite theory. In the instance referred to, the agnatic 
rule excluding women was allowed to operate so as to exclude the 
adoption of a daughter's son, whereas a wider practical acquaint- 
ance with village custom and popular feeling would have shown 
that it was unsafe to apply agnatic ideas generally in a stage of 
communal development where those ideas had given place, as in the 
principle of representation, to others of a more advanced type, and 
where, as in other countries which have undergone a similar 
development, the absolute exclusion of women is no longer so 
strictly maintained. The gradual recognition of the rights of 
females, and the extension of the circle of admitted female heirs, 
are among the most interesting phases in the history of legal con- 
cepts. The tide of exclusion steadily recedes, and what the Leges 
Barbarorum evidenced for the continent of Europe, i.e. the early com- 
plete exclusion and the subsequent slow but regular admission of 
the daughter, is equally what all impartial investigation tends to 
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establish in the village communities of the Fanjab. To close one's 
eyes to considerations of this sort, and to insist on perpetuating 
a principle which has to some extent lost its vital force, as giving 
expression to the existing popular ideas, is to establish the best 
claim for legislation, if the country is not to be governed on prin- 
ciples which have no necessary relation to policy or statesmanship. 
But the danger we have adverted to is inseparable from all judiciary 
law : there is either on the one hand a tendency to follow precedent 
slavishly, or, on the other hand, at the dictation of a strong or 
eccentric judge, to make the law subservient to personal ideas of 
fitness and suitability. It is the justification of legislation, on the 
contrary, that it can not only act upon considerations which a court 
of justice is obliged to leave out of sight, but that in every well- 
ordered State it has a machinery at its disposal which can enable it 
to regulate its action with reference to existing needs as well as to 
the requirements of the probable future: to harmonize, in other 
words, the past, the present, and the future in a single enactment. 
The present condition of customary law in the Panjab seems to 
call imperatively for intervention of this kind. It is now nearly 
half a century since the Panjab has had the advantage of being 
administered under British rule, and during this period it has 
enjoyed the blessings of a strong, just, and civilized government, 
which has brought the people peace and security. During this 
period the social and moral condition of the people has had ample 
time to develop and pass out of the crucible of fluctuation and 
change inseparable from the early stages of primitive societies. 
The stock objection against applying legislation to legalize cus- 
tomary rules, that you harden and crystallize them, and thus 
deprive them of their flexibility, affords no insuperable difficulty to 
the task suggested being undertaken. It is an objection in theory 
which has not been properly, if at all, tested in practice. If it has 
any legitimate application it is only in reference to the half- 
developed customs of a very youthful society. But the village 
communities in the Panjab cannot be brought under this category. 
We found them in existence, though doubtless in a more primitive 
condition, when we conquered the country in 1848-9. And as 
previously stated, they have had fifty years under a peaceful 
government to develop and expand. Their customs have been 
frequently investigated, both for the purposes of judicial inquiry and 
in the course of settlement operations; and a vast body of materials 
exists from which the leading canons relating to succession, the 
transfer of property and the appointment of an heir to a sonless 
proprietor, can be extracted with as much certainty as it is possible 
to attain for any set of unwritten rules. There is here, therefore, 
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no real danger of precipitately crystallizing custom before it has 
had time to mature and settle itself, and there is no ground for the 
assertion that investigation has revealed to 'the disappointed 
reformer ' the ' burning sands of an interminable desert/ Nor is 
it to be denied, on the other hand, that stability and inflexibility, 
so far from being positive defects in a law, are really signs of 
health and vigour, quite as much in the character of a law as in 
that of an individual. Indeed, the advantages of reducing the 
customary law into the form of a code are plain and manifold. 
Even Savigny, who was against a codification of the civil law as 
a whole, recognized and conceded that the recording of customary 
law was a legitimate object of legislation. And the Indian legis- 
lature has already applied its powers in this direction to a certain 
extent, for it has embodied the rules of pre-emption in the Fanjab 
Laws Act. Among the advantages which might be hoped for from 
this proposed legislation may be mentioned the following. It 
would, in the first place, serve to bring into greater prominence 
those leading principles which long experience has shown underlie 
customary law ; it would, in the next place, afford an opportunity 
of completing the regulations of this system in. a direction which 
would agree with the needs and progressive development of the 
society actually dominant in existing village communities, but 
which could not be introduced undpr any system of judiciary law ; 
it would, again, substitute a large measure of certainty where at 
present, from the nature of the case, nothing of the kind can be 
predicated ; it would add unity and clearness to the mere accumula- 
tions of practice ; it would prevent the growth of a myriad of 
conflicting precedents, confusing alike to the people and to those 
who have to administer the people's law ; and lastly, though this 
would by no means be the least important of the advantages which 
might be looked for, it would reduce litigation, which is always 
fostered where laws are doubtful and depend on the view individual 
judges may take of the evidence adduced before them. This list is ' 
not of course intended as an exhaustive enumeration of the advan- 
tages which codification of the customary law might reasonably be 
expected to produce, but it is sufficient perhaps to show that much 
good would certainly result from the measure, while the counter- 
balancing arguments are practically confined to a single point, in 
regard to which we have no positive evidence, and which has 
moreover little or no application to the conditions under which the 
customary law of Panjab villages is proposed to be codified. That 
the task would be a difficult one, no one who is acquainted with 
practical legislation will deny ; that it would need the most careful 
handling and the utmost skill in drafting may be conceded. But 
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that the scheme is practicable, that it is desirable, that if it is to be 
undertaken at all it should not be delayed much longer, and that 
if it were accomplished it would be a boon to both the people and 
the courts, is all equally certain. It is therefore a matter of con- 
gratulation that the question is already under the serious considera- 
tion of the local Government, and that a draft Bill has been 
prepared which may at all events serve as the basis for such action 
as may be eventually decided upon. 

Upon high political grounds also it seems desirable that the 
intervention of the legislature in the direction indicated should not 
be delayed. It is well known that the bulk of the native popula- 
tion in the Fanjab proper is composed of an agricultural class, and 
it is from this class also that our Panjab regiments are mainly 
recruited. No one will deny that it is eminently desirable that an 
agrarian population should be kept contented, and that no efforts 
should be spared to maintain this population in the possession of 
the land which affords its only honest support. But the Panjab 
agriculturist is not thrifty : he is, speaking generally, idle in his 
habits, inclined to extravagance, and with no thought for the future. 
Illiterate as a rule, his monetary transactions for the purchase of 
seed and cattle and for the payment of the Government revenue, 
water rate, and other cesses are entrusted to the village banker ; and 
if there is one thing which he dislikes more than another it is to 
make cash payments. Sooner than do so, even when he has the 
money in his possession, he will prefer to borrow on a high rate of 
interest, and he will agree to any terms to put off the date of pay- 
ment. The result is that in a few years the accumulation of interest 
doubles the original debt, and the debtor, now at the mercy of his 
creditor, is compelled to mortgage his land with possession to the 
latter, reserving perhaps a lease of a small portion as a cultivator. 
This state of things continues, perhaps, for a year or two longer, when 
fresh borrowings are made, and the debtor finds himself at last in 
a hopeless state of debt, with no chance of ever recovering back his 
land. Year by year agricultural lands are in this way passing out of 
the possession of families, who look to agriculture as their only means 
of support, into that of the monied classes. Capitalists are thus 
introduced into villages, and once these get a footing, the extinction 
of the true proprietary body is only a question of time. The 
village community is therefore fast losing its distinctive features, 
and the elements of cohesion are being undermined by the undue 
freedom which is allowed under our existing system to individual- 
ism. It is true the Chief Court has in one direction checked this 
development by ruling that ancestral land cannot be alienated 
except with the consent of a man's male collaterals, or for necemty. 
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But it has to a large extent destroyed the good that might have 
resulted from the enunciation of this principle, by also ruling that 
the existence of previous personal debts will amount to a necessity 
which will justify a transfer of property. It is therefore not through 
judiciary law that the evil to which allusion has been made can be 
checked. Already the alarming extent to which transfers of pro* 
perty have reached ha3 aroused the attention of the Government of 
India, and proposals have been made to restrict the power of 
alienating agricultural land beyond a definite period. Here, then, 
the necessity for some sort of legislation has already been acknow- 
ledged, and the time seems particularly opportune to produce 
such a piece of legislation as would not only effect the particular 
object in view, but by codifying and authoritatively enacting the 
customary law of the Panjab village communities in regard to 
family rights, a fresh lease of life would be given to those 
communities, and a timely check would likewise be given to 
the processes of disintegration and decay which are now gradually 
but surely accomplishing their deadly work of destruction. It 
needs no great prescience to forecast the fate which awaits these 
interesting communities if no speedy efforts are taken to preserve 
them. If left to themselves and to the ordinary processes of 
internal development and progress, the transition of ideas will 
naturally be from communism to individualism, which must 
necessarily tend to destroy the whole village system. To codify, 
on the other hand, the existing customs, would perpetuate that 
system or, at least, retard its break-up. We should therefore not 
be hampering a healthy development, but avoiding a disastrous 
tendency to disruption. We should not be asphyxiating progress, 
but ensuring the prosperity of the agricultural classes by preserving 
for them the possession of their lands and the constitution of their 
communities. We should not be introducing any novel or distaste- 
ful legislation, but doing our best to maintain all that was healthy 
and good in a system which was suited to the people, which had 
produced a manly population, and which was cherished by the 
latter. We should, lastly, have certainty for uncertainty, a written 
and stable law ii^stead of a wilderness of judicial precedents, be- 
wildering to the litigant and confusing to the courts. Here there 
is no ' mirage of enthusiastic speculation/ but in the language of 
Mr. Floyd Clarke, a real ' oasis of shade and shelter.' Surely the 
objects to be attained are worthy of a serious effort, and no repug- 
nance such as codification seems to arouse in some quarters ought to 
be allowed to prevent a disorderly branch of case-law from being 
superseded by a simple and well-drawn statute. 

W. H. Rattioan. 
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GIVING TIME TO PRINCIPAL DEBTORS. 

THE doctrine that by giving time to the principal debtor the 
creditor discharges the surety is not without its difficulties, 
and these are none the less real because they are not at first sight 
apparent. The rule as at present understood cannot be better 
stated than it was by Lord Eldon in Samuel v. Howarth> % Mer. 272 : 
1 The rule is this — that if a creditor, without the consent of the 
surety, gives time to the principal debtor, by so doing he discharges 
the surety, that is if time is given by virtue of a positive contract 
between the creditor and the principal, not where the creditor is 
merely inactive.' If any doubt exists as to the meaning of the phrase 
* giving time/ another statement of the rule will serve to dispel it. 
1 If a man is surety for the payment of a debt at a particular day 
and the creditor extends the day of payment 1 ' by virtue of a 
positive contract between the creditor and the principal without 
the consent of the surety, the surety is discharged. 

Several reasons have been assigned for this doctrine which 
we propose to consider and appreciate. The giving time is said 
to be: — 

Firstly, an interference with the surety's right to be subrogated 
to the creditor's remedies against the debtor ; 

Secondly, a fraud on the surety ; 

Thirdly, a fraud on the principal debtor. 

1. With regard to the first alleged reason it may be well to give 
a little further explanation of the surety's right to be subrogated. 
It has been said that ' the principle on which the Courts of Equity 
have proceeded appears to be this : A surety has, as such, a variety 
of rights ; amongst others he has the right in equity to call upon 
the creditor to enforce all his, the creditor's, remedies against the 
principal debtor for the surety's benefit 2 .' To establish, if necessary, 
that this is the view of a Court of Equity, we may cite another 
passage, this time from the fountain-head itself. ' The surety has 
a right to put the creditor in motion at all times against the 
principal debtor, and it is on that ground that all these cases are 
decided. As to granting time therefore, if the debtor does any act 
whatever by which he is prevented from complying with the request 

1 Broum v. Carr, 7 Bing. 568. * Bailey v. Edtcards, 4 B. & S. 761. 
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of the surety of being put in motion at any time the surety may 
think fit against the principal debtor, that also will discharge the 
surety, because he has disabled himself from what I have here 
called, adopting the language of Sir S. Eomilly 1 , the implied 
contract . . . The surety has a right at any moment to every 
security held by the creditor at the date of the contract. And he 
has a further right to say, You must hold yourself in a position to 
be put in motion at my request against the principal debtor V 

Such being the right of the surety, the binding agreement of the 
creditor to give time to the debtor is said to interfere with this 
right by precluding the creditor from suing the debtor at the 
surety's request 3 . If it does so in fact, the doctrine then rests on 
a sound basis and no exception can be taken to it. We have 
therefore to examine this position and see how far it is consistent 
with other well established legal principles. Now it is a well 
established proposition that the parties to a legal obligation may 
come together and make an agreement upon the basis of the former 
obligation, and this agreement may operate as a discharge of the 
former obligation, or not. If it does not, the former obligation 
remains in all its vigour. For example, B may owe A a debt 
payable on a given date; A may agree to take a different sum 
payable in instalments at different dates. The new agreement 
may be taken in satisfaction of the old debt, or it may not. If not, 
the old debt remains and may be recovered and the new agreement 
is no defence to an action to recover it 4 , though it is nevertheless 
a binding agreement for breach of which B may recover damages 
in a cross action 5 . Applying this proposition to the case we are 
discussing, the agreement to give time may amount to a release, or 
an accord and satisfaction 6 , or other discharge or suspension 7 of 
the original debt, or it may not. Where it amounts to a discharge 
or suspension of the debt it does of course preclude the creditor 
from suing, and in such a case the debt being discharged or 
suspended the surety is of course discharged also. So far the 
proposition is sound. It is after this point that the difficulties 
arise. There are cases of which Mo%* v. Hall, 5 Exch. 46 8 is an 
example, where the original debt is not discharged or suspended 

1 In Oraythorne v. Swinburne, 14 Ves. 160, arguendo. 

* Newton v. ChorUon, 2 Drew. 383. 

8 Strong v. Foster, 7 C. B. 201 ; Pootey v. Harradine, 7 E. & B. 431 ; Heath v. King, 
I Y. & J. 434 ; Samuel v. Howarth, 3 Mer. 272 ; Bank of Ireland v. Beresford, 6 Dow, 233 ; 
Melville v. Glendinning, 7 Taunt. 126. 

4 Ford v. Beech, 11 Q. B. 852. * Evans v. Powis, 1 Exch. 601. 

• As in Lewis v. Jones, 4 B. & C. 506 ; Clarke v. Henty, 3 Y. A C. 187. 

T As in 1200s v. Berrington by a negotiable instrument ; see Ford v. Beech, 11 Q. B. at 
P. 873. 

■ See also Thimbleby v. Barron, 3 M. & W. 210 ; and cf. Davy v. Ptendergast, 5 B. & Aid. 
187. 
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and yet the surety is discharged. Why? Because his right to be 
subrogated is affected? But if the original debt is not discharged 
or suspended it is hard to see how the surety's right to be subrogated 
is affected. It may be urged that though the agreement to give 
time was no defence at law to an action on the original debt it 
might nevertheless be matter for an injunction in equity to restrain 
the creditor from suing the debtor on the original debt. If the 
agreement was drawn in a negative form, as that the creditor 
would not sue until the period of credit had run out, it would 
probably be so regarded ; but if drawn in a positive form, as that 
he would pay at a later date, it is extremely doubtful whether the 
agreement would, even in equity, have the effect claimed for it 1 , 
much too doubtful to assert positively that it would and to deduce 
from that premiss the conclusion that the creditor's right to sue 
the debtor was gone, and that therefore the surety's right to be 
subrogated was gone also. We require some other explanation 
which will apply with equal force in whatever form the agreement 
to give time may happen to be penned. 

2. The next ground relied on as supporting the doctrine is that 
it is a fraud on the surety that the creditor should proceed against 
him after giving time to the debtor 2 . If this means no more, and 
it seems to mean no more 3 , than that the surety's right to be 
subrogated is interfered with, it is a mere repetition of the first 
ground in different words, and is subject to the same observations. 
If it means more than that, we should like particulars of the fraud. 
It was said by Lord Lyndhurst 4 that the surety is exposed to 
'risks and contingencies which he would not otherwise be liable 
to.' If the agreement between the creditor and the debtor were a 
defence to an action by the surety that would be so, but if not, to 
what risk or contingency is he exposed ? If it is urged that he 
is exposed to risks and contingencies in litigating the question 
whether it is a defence, the answer is that there seems to be no 
good reason why a surety should be an exception to the rule that 
every one must be taken to know the law. Again it was said by 
Gibbs C. J. 6 , that the creditor had tied his own hands, and the 
surety could not release them ; but if the creditor is still free to 
sue the debtor and the agreement to give time is no defence to his 
action, how are his hands tied? In ThimUehy v. Barron, 3 M. & W. 
a 10, Mr. Cresswell was arguing that a covenant not to sue on a 
debt for a limited time could be pleaded in bar to an action to 
recover it. The Court were very much against him. He was driven 

1 Peto v. Brighton &c. Ry. Co., 32 L. J. Ob. 677. 

■ Nisbet v. Smith, 2 Bro. C. C. 579. • Ex parte G{ffofd, 6 Vea. 805. 

* Oakley v. PatheUar, iq BU, N. S. 548. 8 Orme v. Young, Holt, N. P. 84. 

pd 2 
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to his last position, and then an interesting dialogue took place 
between him and the Court : — 

* Mr. Cresswell. A difficulty, which does not appear to have 
been adverted to in the cases, appears to exist in reference to the 
case of a surety, who is held to be discharged not only by the taking 
of a composition from the principal debtor but also by the giving 
time to him for good consideration, on the ground that during the 
time the creditor is precluded from suing the principal (Davey v. 
Prendergast, 5 B. & Aid. 178 ; Lewis v. Jones, 4 B. & C. 506). 

Lobd Abinger. The breach of the agreement to forbear suing 
renders the party liable in damages, but is not pleadable in bar. 

Parke B. The situation of the surety is altered by giving time 
to the principal, because it is the duty of the creditor not to tie 
his hands up against the principal, but to take all due remedies 
against him (Ex parte Giford, 6 Ves. 805). 

Mr. Cresswell. But the argument on the other side must be 
that in this case the plaintiff's hands are not tied up. 

Parke B. Yes; because he is liable to an action on his contract. 

Mr. Cresswell, In Howell v. Jones, 1 C. M. & E. 97, the taking 
an acceptance from the principal debtor (to whom the plaintiffs who 
were bankers had made advances on the guarantee of the defendant) 
was held to discharge the surety, although it was not a satisfaction 
of the original debt, and could not be pleaded as such. 

Parke B. The books are full of authorities against you.' 

And then Mr. Cresswell was forced to capitulate, overwhelmed 
by the weight of authority, but possibly not convinced by reason. 

Then it is said that when the agreement to give time was made 
it was the intention of the parties and an implied term that the 
surety should not be sued 1 , and that to sue him is a breach of that 
agreement, or a breach of faith, or a fraud. Now ex hypothesi the 
surety is not party to this transaction, and an intention expressed 
to the debtor, or even an agreement with the debtor, not to sue the 
surety is surely res inter alios acta so far as the surety is concerned 2 . 
In the case of a contract with some stranger not to sue the debtor 
it has been expressly decided that the surety is not discharged s . 

Has then a promise not to sue the debtor any greater force when 
made to the debtor himself than when made to a third person? 
Is the inference of an intention not to sue the surety any more 
irresistible in the one case than in the other? Then again this 
theory that to sue the surety after agreeing to give time to the 

1 Per Parke B., Keardey v. Cole, 16 M. & W. 128. 

2 Notwithstanding certain dicta in The Oriental <fcc. Corporation v. Overend, Gurney & Co. } 
L.R. 7 Ch. 142. 

3 Fraser v. Jordan, 8 E. & B. 303 j Clarke v. Bisley, 41 Ch. D. 422. 
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debtor is a fraud upon the surety is hardly to be reconciled with the 
well known qualification that if by the terms of the agreement to 
give time the creditor expressly reserves his rights against the surety, 
the surety is not discharged, even though again he is no party 
to the contract to give time 1 . Why an express reservation of 
rights against a surety, uncommunicated to him, should save an 
assertion of these rights from being fraudulent, if such an assertion 
of them is fraudulent at all, it is impossible to imagine. 

It may be asked what effect an express reservation of rights 
against the surety has upon an agreement to give time to the 
debtor which, but for the reservation, would be construed as a 
discharge of the original debt. The answer is that it operates as 
a reserve of the surety's right to sue the debtor in the creditor's 
name, because the debtor, knowing of the reservation, knows also 
that when the surety is sued according thereto he will put the 
creditor in action against him ; and therefore both parties to the 
agreement must contemplate that the right of the surety to sue in 
the name of the creditor is reserved and not discharged 2 . 

But we can take up our position on the wider ground that the 
breach of a promise by A to B that he will not sue C is not in 
general such a fraud on C as will invest him with any rights of 
which our law takes cognizance, and it is hard to see why an 
exception should be made in case C happens to be a surety. 

3. The third reason assigned for the doctrine is that to sue the 
surety after agreeing to give time to the debtor is a fraud on 
the debtor 3 . The fraud consists in this, that having agreed to give 
time to the debtor if the creditor the next moment sues the surety, 
the surety may immediately take steps against the debtor in the 
creditor's name, and so the creditor having given the debtor time 
with one hand takes back his gift with the other. And this is 
probably true; but how does it affect the surety? Let us 
view {he situation calmly : A creditor suing a surety and the 
surety setting up as an answer a fraud upon the debtor. Such an 
answer has only to be stated to show that it is no answer at all. 
In truth the same difficulty meets us whichever way we turn — the 
difficulty of seeing how a transaction, which is in truth no discharge, 
came to have all the effect of a full discharge, of the original debt, 
so far as the surety is concerned. In the Roman Law this difficulty 

1 Ex parts Glendirming ; Buck. 517 ; Kearsky v. Cole, 16 M. & W. 128. 

• Kear$ley v. Cole, ubi sup. ; Willis v. De Castro, 4 C. B. N. S. 2 16; Solly v. Forbes, aB.AB. 38. 

3 Lewis y. Jones, 4 B. & C. 506, and note by Mr. Creswell ad fin, ; English v. Darky k 
1 B. & P. 61. Ex parte Qifford, 6 Ves. 805 ; Kearsley v. Cole, 16 M. & W. 128 ; Oakley v. 
PasheUar, 10 Bli. N.S. 548, per Sir J. Leach M.R. ; The Oriental dec. Corporation v. Overend, 
Gurney <fc Co, t L. R. 7 Ch. 142. This reason is inconsistent with the first, for it assumes 
that the surety may immediately sue the debtor in the creditor's name in spite of 
the agreement to give time. 
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did not arise. ' Ubicunque reus ita liberatur a creditore ut natura 
debitutn maneat, teneri fidejussorem respondit. Cum vero genere 
novationis transeat obligatio, fidejussorem aut jure aut exceptione 
liberandum V And with regard to agreements not to sue. 
1 Debitoris conventio fidejussoribus proficiet, nisi hoc actum est ut 
dumtaxat a reo non petatur a fidejussore petatur; tunc enim 
fidejussor exceptione non utetur 2 / To which we may add Mr. 
Hunter's commentary — i Unless a contrary intention was indicated, 
an agreement not to sue the principal debtor was construed as an 
agreement not to sue the surety ; because if the surety were obliged 
to pay he could compel the debtor to indemnify him and thus the 
debtor would gain nothing by the release. But if it were specially 
agreed that the debtor alone should not be sued, the creditor still 
had his remedy against the surety 3 .' The result seems to be 
that by Roman Law if the debt was discharged the surety was 
discharged. If there was merely an agreement not to sue the 
debtor the agreement enured to the benefit of the surety if rights 
against him were not reserved, otherwise not ; but in any event he 
was not discharged. The English Law of Principal and Surety is 
to such an extent identical with the Roman as to raise in the mind 
the suspicion, perhaps not ill-founded, that the first mentioned was 
borrowed from the latter. Why then this difference between the 
two systems of jurisprudence? 

To sue the surety after agreeing to give time to the debtor is 
probably a fraud on the debtor. And to interfere with a surety's 
right to be subrogated does no doubt discharge the surety. The 
question we have to ask ourselves is, How was this fraud on the 
debtor brought into play so as to interfere with the surety's right 
to be -subrogated, and so discharge the surety? We are not sur- 
prised to learn that * the doctrine was first introduced in equity 
that if a creditor gives time to the principal debtor the surety is 
discharged 4 ' ; and the possibility suggests itself that the explana- 
tion of the doctrine may be found in the practice of the Court of 
Chancery in dealing with cases of this nature, moulded as that 
practice necessarily was to fit the form in which the case presented 
itself to the Court. Now in Ranelaugh v. Haye*, I Vern. 189, Lord 
Guildford laid it down that ' at any time after the money (a bond 
debt) becomes payable on the original bond this Court will decree 
the principal to discharge the debt, it being unreasonable that (the 
surety) should always have such a cloud hang over him.' It appears 
therefore that surety, creditor and debtor were all before a Court of 

1 Dig. XLVI. 1, 6a * Dig. II. 14, 21, et seq. 

* Hunter, Roman Law, 3rd edition, p. 575. 

* Melvilti v. Qlendinning, 7 Taunt. 126. 
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Equity, the surety claiming relief and being entitled to a decree of 
the Court that the debtor should pay the debt to the creditor. But 
the Court would not make the decree where the debtor had for 
good consideration purchased the right to postpone payment, for 
that would have been to interfere with the rights of the debtor. 
On the other hand, to refuse the decree is to interfere with the 
rights of the surety, or, in other words, to discharge him. Thus the 
fraud on the debtor brings about the discharge of the surety. This 
relief of the surety having been originally a matter of claim 
became in time a matter of defence 1 . 

The same principle, it seems, came to be applied in Courts of Law 
to the case of bail bonds or rather recognizances by bail. The bail 
were entitled at law to surrender the debtor at the appointed day. 
If the creditor gave time to the debtor the bail could not surrender 
at the appointed time, and were therefore discharged 2 . Possibly 
through this entrance the Equity doctrine in its full force was 
introduced into the Courts of Common Law. 

Walter Hussey Griffith, 

1 Compare the origin of the equity to a settlement, which being originally matter 
of defence came in time to be claimed by a married woman as plaintiff. 
9 See Melville v. Qlen&inning, 7 Taunt. 126. 
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THE CANADIAN FISHERIES APPEAL. 

THE recent decision of the Judicial Committee of the Privy 
Council upon the appeal from Canada in what is known as the 
Fisheries Case 1 is of extreme interest to the student of the consti- 
tutional law of the Empire, on account of a principle which the 
Board there lays down in respect of the legislative powers vested 
in Canadian legislatures, a principle which, so far as I am aware, has 
never been laid down before with regard to any colonial legislature, 
and which seems likely to be far reaching in its effect, and is diffi- 
cult to understand in all its bearings. By section 91 of the British 
North America Act, 1867, the Dominion Parliament is vested with 
exclusive legislative authority to make laws for the peace, order, 
and good government of Canada, in relation, among other things, 
to sea-coast and inland fisheries ; and by section 92 of the same Act 
provincial legislatures are vested with a like exclusive power to 
make laws, in relation, among other things, to property and civil 
rights in their respective provinces. The question arose on the 
appeal, whether the Dominion Parliament had, by virtue of the 
provision above referred to, jurisdiction to authorize the giving 
of fishing leases and licences in waters, the beds of which were 
owned by individuals, or were vested in the Crown as represented 
by the various provincial governments, that is, were part of the 
public and ungranted lands of the different provinces. 

The Supreme Court of Canada, from whose judgment the appeal 
was taken to the Piivy Council, arrived at the same conclusion as 
the Board in the matter, namely, that the Dominion Parliament had 
no such power, but upon an entirely different principle, and one 
which the latter in no way resorted to. With only one dissenting 
voice they held that by analogy to the principle in regard to the 
interpretation of statutes that a Court should assume nothing cal- 
culated to impair private rights of ownership unless compelled to 
do so by express words or necessary implication, the British North 
America Act should not be held to have given the Dominion Parlia- 
ment authority to deal with the question of property or civil rights, 
such as the ownership of the beds of the rivers or of the fisheries or 
the rights of individuals or the province therein, in assigning to it, as 
it had done, the right to legislate with respect to sea-coast and inland 

1 A.-G.for Canada v. A.-0.for Ontario, d&, '98, A. 0. 70a 
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fisheries. The analogy between the construction of the provisions 
of a statute and the construction of a legislative power granted to 
a colonial legislature by the Imperial Parliament over a given 
subject-matter may not seem very obvious, but this view of the 
matter did not, I think, present at all the same degree of difficulty 
from a constitutional point of view as does that taken on the appeal 
by the Board. 

Their lordships first point out, as they have done on previous 
occasions, the distinction which must be borne in mind between 
rights of property and legislative jurisdiction, and that the fact of 
legislative jurisdiction in respect of a particular subject-matter 
being conferred on the Dominion legislature affords no evidence 
that any proprietary rights with respect to it were transferred to the 
Dominion ; and further, that there is no presumption that because 
legislative jurisdiction is vested in the Dominion Parliament, pro- 
prietary rights were transferred to it. This, I imagine, presents no 
difficulty, and it obviously follows, as the judgment points out, that 
whatever proprietary rights in relation to fisheries were previously 
vested in private individuals, or in the provinces respectively, 
remain untouched by the enactment which assigned to the Dominion 
Parliament legislative jurisdiction over sea-coast and inland 
fisheries ; and whatever grants might previously have been law- 
fully made by the province in virtue of their proprietary rights, 
might lawfully be made after that enactment came into force. But 
the Privy Council go on to say : — 

{ If the legislature purports to confer upon others proprietary 
rights where it possesses none itself, that in their lordships' opinion 
is not an exercise of the legislative jurisdiction conferred by 
section 91/ 

Now I presume that when we speak of a British legislature 
possessing property it can only refer to Crown property vested in 
the sovereign who forms a constituent part of the legislature. 
Therefore, the only property which the Dominion Parliament can 
be said to possess is that Crown property which is vested in the 
Crown as represented by the Dominion Government, and the only 
property which a provincial legislature can be said to possess is that 
Crown property which is vested in the Crown as represented by the 
provincial Government. Neither legislature possesses, it is obvious, 
the property of individuals. But the Privy Council laid down 
many years ago, in the case of Hodge v. The Queen, 9 App. Cas. at 
p. 132, in much the same language as they had previously used of 
the Indian legislature in The Queen v. Burah y 3 App. Cas. 889, and 
subsequently of the New South Wales legislature in the case of 
Powell v. The Apollo Candle Company , 10 App. Cas. at p. 290, that the 
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legislative powers conferred by the British North America Act 
were intended to be, and should be taken as being, as ' plenary and 
as ample within the limits prescribed as the Imperial Parliament in 
the plentitude of its power possessed and could bestow.' This, of 
course, leaves open the question, What are the limits prescribed ? 
But certainly it has always been understood as meaning that in 
making laws in relation to the various classes of subject-matters 
assigned to them respectively, the Canadian legislatures had exactly 
the same power as the Imperial Parliament itself to interfere and 
deal with vested rights and rights of property to any extent that 
they in their wisdom saw fit. Thus, in a recent Ontario case the 
Chancellor of the Province, speaking of a provincial Act, says : — 

'The Act deals with land in Ontario, and the legislature had 
power (so far as abstract competence is concerned) to change the 
ownership, and that without making any compensation. The ex- 
pediency and the justice of such legislation is another matter.' 

This completeness of authority has been supposed to be one of 
the points in which our Canadian constitution resembled in prin- 
ciple the constitution of the United Kingdom, and which distin- 
guishes Canadian legislatures from those in the United States. By 
virtue of it under our Railways Acts proceedings are authorized for 
the expropriation of private property for the purpose of railway 
construction, and it cannot be supposed that the Privy Council- 
intend to impugn the authority by which in this way our legisla- 
tures have, on payment of such compensation as may be adjudged 
proper, conferred upon others proprietary rights which they did not 
themselves possess. Yet I must humbly admit my inability so to 
qualify the principle now laid down by the Privy Council as to 
escape the conclusion that such legislation was ultra vires. 

Again, the provincial legislature no more possesses the property 
of individuals in the province by virtue of their legislative juris- 
diction over property and civil rights than the Dominion Parlia- 
ment by virtue of its legislative jurisdiction over sea-coast and 
inland fisheries. Therefore, the conclusion would seem to force 
itself upon one that neither the Dominion Parliament nor provincial 
legislatures could pass an Act granting a fishing lease or licence in 
the waters upon the land of private individuals in Canada. But 
here we get into a great difficulty, because the result is that we 
are confronted with legislation relating to the internal affairs of 
Canada which neither Dominion Parliament nor provincial legis- 
latures could enact ; and that is quite contrary to the construction 
heretofore placed upon the British North America Act by the Privy 
Council, as for example in Dow y. Blacky L. R. 6 P. C. at p. 380 ; 
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Yalin v. Lan(jloi% y 5 App. Cas. at p. 120 ; Russell v. The Queen, 
7 App. Cas. .at p. 836; Bank of Toronto v. Lambe, 12 App. Cas. 
at p. 588. 

I have studied the verbatim report of the argument before their 
lordships with a view to the elucidation of the difficulties which 
seem to present themselves upon the portion of their judgment 
with which I am here dealing. At one place Lord Davey is re- 
ported as saying : * It may be that the legislative authority was in 
the Dominion over the fisheries, but yet they could not grant 
a licence to fish, which is the exercise of a right of property. It 
may be that they could make regulations for a close time and so 
on, but it does not follow that they can grant a licence to fish 
against the owner of the soil.* And when counsel for the Dominion 
Government observed, ' I know of no possibility of denying that 
the Dominion can take away my copyright and give it to somebody 
else if they choose/ Lord Herschell is reported as saying, ' I don't 
know that they could, under sea fisheries and so on, take away the 
property, whatever it was, that was given. They might give such 
rights as to make it remain of very little value to the owner.' 
And Lord Watson added : c They could not give rights which would 
repeal the statute of 1867. I doubt if they could take away from 
the province property which the British Parliament has said is to 
belong to the province,' to which counsel for the Dominion Parlia- 
ment is reported as saying, ' I am satisfied with that.' 

I do not think that these passages help in the matter, but they 
serve to introduce a further difficulty which arises and to which 
I have not as yet referred. Immediately after laying down the 
principle to which I am referring, and apparently in explanation 
of it, the Privy Council says : ' If the contrary were held it would 
follow that the Dominion might practically transfer to itself 
property which has, by the British North America Act, been left 
to the provinces and not vested in it.' Now, it has not been and 
cannot be disputed, I imagine, that all legislative powers granted 
by the British North America Act must be taken as granted subject 
to the express provisions of the Act, and therefore it could hardly 
have been supposed that the Dominion Parliament could take the 
public lands which the Act leaves vested in the provinces and 
transfer them to itself under any of the heads of legislative juris- 
diction assigned to it. And yet it would be a serious matter to lay 
down the doctrine that in legislating on the various subject-matters 
assigned to it, the Dominion Parliament can never dispose of or 
authorize the expropriation of provincial Crown lands. Thus to 
refer once more to the matter of railway construction, it might be 
desired to construct a railway from Manitoba through a part of 
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British Columbia to the Klondike. Conceivably, the Government 
of British Columbia might consider it as greatly to the interest of 
that province that the approach to the Klondike should be from 
the coast, and that this railway, if constructed, would militate 
against the interests of the province. Their lordships' judgment 
would seem to suggest that in this case the Dominion Parliament 
would have no right to authorize the expropriation of any portion 
of the Crown lands of British Columbia for the purposes of the 
railway, and that so the scheme might be blocked and frustrated, 
though greatly to the interests of the Dominion. If this is so, 
certainly there is no analogy between the legislative power of the 
Dominion Parliament with regard to railways and that of the 
Imperial Parliament ; nor could it be truly said, as was declared by 
the late Sir John Macdonald in the debates on Confederation in the 
legislature of the late province of Canada, that as to Dominion 
subjects the federal government was to have the strength of 
a legislative and administrative union. 

The laying down by the Privy Council of the principle that 
a Canadian legislature cannot confer upon others property which it 
does not itself possess, seems to me to have come as a sort of ' bolt 
out of the blue ' to the Canadian constitutional lawyer, though 
perhaps some warning of it was contained in the words of the 
Board in a case decided some sixteen years ago of Bobie v. The 
Temporalities Board, J App. Cas. at'p. 151, in which they said that 
when funds belonging to a corporation in Ontario are situate or 
vested in Quebec, the Quebec legislature may impose direct taxes 
upon them f or ^provincial purposes under the power in that regard 
conferred by section 93 of the British North America Act, or may 
impose conditions upon the transfer of such funds — ' But that the 
Quebec legislature shall have power also to confiscate these funds, 
or any part of them, for provincial purposes is a proposition for 
which no warrant is to be found in the Act of 1867/ But those 
dicta were open to the explanation that they referred to such legis- 
lation as was in that case before the Board, where the legislature 
had not merely confiscated funds of a corporation of the old province 
of Canada vested in Quebec, but had assumed to interfere directly 
with the constitution and privileges of the corporation, which, as 
their lordships demonstrated, they had ho authority to do. But 
neither before nor since those dicta has anything been laid down, 
I think, to in any way prepare us to expect what the Privy Council 
have now laid down, and indeed, in one of the earliest cases under 
the Act, namely, L' Unioti St. Jacques de Montreal v. Belisle, LR.6 
P. C. 31, the Privy Council upheld a Quebec Act which imposed 
upon the beneficiaries of a Provident Society an enforced commuta- 
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tion of their existing rights in order to relieve the state of financial 
embarrassment into which the Society had fallen. 

The Judicial Committee of the Privy Council have contributed.so 
much to the elucidation of the Canadian federal constitution, and 
have inspired do universal a respect for the great care and ability 
displayed in their decisions on the numerous questions which have 
come before them with regard to it, that I need hardly say that it 
is in a spirit of inquiry rather than of criticism that I venture to 
point out the difficulties which seem to me to arise under their 
latest judgment, and of which I, at least, can suggest no solution, 

A, H. F. Lefroy. 
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ENGLISH JUDGES AND HINDU LAW. 

HPHE first and perhaps the greatest difficulty which meets a 
-*- European lawyer whose duty it becomes to administer justice 
according to Hindu law, is to ascertain what the questions are 
which he has to decide. The second, to ascertain what the phrase 
Hindu law means when it is used by a Hindu. 

A European barrister who has gone to India to become a judge has 
the assistance of either his native Indian or his civilian colleague, who 
can at least point out to him the nature of the questions upon which 
he has to make up his mind, and which in many cases he would not 
easily discover for himself. European lawyers in this country have 
no such assistance, and the consequence is that they sometimes 
decide cases without discovering what the real dispute is, and decide 
them on reasons and arguments which are altogether beside the mark. 

The short story of a case which was recently decided by the 
Judicial Committee affords a good illustration of this. 

A few years ago a question was argued before a bench of the 
Calcutta High Court as to the validity of a clause in a Bengalee 
will. Except so far as the meaning of a document is always a ques- 
tion of law, no question of law arose. If the clause meant one thing, 
it was valid, if another, it was void. The testator was a Bengalee 
Hindu, and the will was written in Bengalee. The Bench of the 
High Court was composed of an English barrister and a Bengalee 
Hindu, who after having enjoyed one of the largest practices as 
a Vakil in Calcutta had been a judge of the High Court for ten or 
twelve years. His native language was Bengalee. The Bengalee 
judge sent for the original will, and, after a long and careful study 
of it, came to the conclusion that the English Court translation did 
not accurately represent the Bengalee document, and that the wishes 
of the testator as represented by the Bengalee words were such as 
could not be legally carried out by a will. The English judge then 
asked another Indian judge of the Calcutta High Court, who is also 
a Bengalee Hindu and a very experienced lawyer, whose native 
language is Bengalee, to examine the original will, and see if he 
agreed with the first Eengalee judge as to its meaning. He did so, 
and expressed his entire agreement with his colleague. Upon the 
opinion of these two Bengalees as to the meaning of a document 
written in their own language, the judgment of the bench was 
given and the clause declared void. The matter was appealed to 
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the Privy Council, who reversed the judgment of the High Court. 
They treated the English translation as the will, and construing it 
by the rules of construction which English judges apply to English 
documents, they said that the testator did not by his Bengalee 
words mean what the Bengalee judges thought he did. It is 
not surprising that such a decision has not been received with 
enthusiasm in India. 

The second difficulty is a very great one, but perhaps would not 
now be as great as it at first sight appears, if the European judges 
availed themselves with more care of those materials which Hindu 
writers have now placed within their reach. 

The educational advantages which have now existed for many 
years in India have produced a large body of Hindu writers, who 
live in their own castes and among their own people. Many of 
them are Sanscrit scholars as well as widely read in English law 
and literature, and are at the same time practising lawyers of great 
experience. At least four writers of this description have attempted 
to define Hindu law. They are Mr. Justice Guru Dass Bonnerji of 
the Calcutta High Court, the late Dr. Traylaknath Mitra, Pundit 
Jogendro Nath Bhattacharji, and Baboo Golapchandra Sarkar. 
There is practically no difference of opinion between them, but 
Mr. Justice Guru Dass Bonnerji's authority is perhaps the highest, 
and his lecture on the subject is so clear, that it is well worth the 
attention of any one to whom the subject is of interest. It is of 
course too long to print fully here, but a short extract from it will 
indicate the Hindu view of what Hindu law is. He says : — 

' We must not suppose that any of the so-called codes, such as 
those ascribed to Manu and Yajnavalkya, though they embody 
many of the prevailing practices of the times, ever represented the 
entire body of laws actually obtaining in the Hindu community, or 
was meant to be enforced as the positive law of that community. 
The researches of modern scholars have shown that most of these 
codes or Smritis in their present form are metrical redactions of 
certain older compilations called Sutras, and that the older Smritis 
and the originals of the rest are not codes but simply manuals for 
the instruction of the students of the Charanas or Schools. More- 
over the importance assigned to custom in the Smritis amply 
proves that besides the rules laid down in those writings there has 
always been a large body of customary laws in full force among 
the Hindus. 

* The peculiar construction of the machinery for the administra- 
tion of justice in former times also helped to make the Hindu law 
a law of conscience and right feeling, free from the interference 
of temporal power. Of the several grades of court9, the tribunal of 
first instances and two successive Courts of Appeal were courts 
of arbitration and not constituted courts of law; so that litigation 
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very often came to a close before coming to the king or his chief 
judge. 

'The influence of these peculiarities in the nature of Hindu law 
on the gradual development of that law has been most remarkable. 
While on the one hand the belief in its emanation from the Deity 
made it in theory absolutely unalterable by any temporal power, 
on the other hand the very absence of temporal sanction in the 
majority of cases, and the feebleness of its connexion with temporal 
authority, rendered it practically a system most readily adaptable 
to the varying wants of society. Now the changes which have 
taken place in the course of time, both in the internal structure 
and the external surroundings of Hindu society, must have con- 
tinually presented motives for deviating from the rules laid down 
in the primeval codes — motives which could be but insufficiently 
counteracted by the spiritual sanctions by which most of those 
rules were enforced. This led to innovation ; and what was excused 
as necessary or desirable innovation in one generation, came to be 
revered as custom in the next ; and thus have been brought about, 
slowly but steadily, those numerous and important changes in the 
Hindu law, which may be seen at a glance by comparing the pre- 
vailing practices of the Hindus with those enjoined or reprobated 
in the Institutes of Manu or any other ancient sage. Instances 
might be multiplied in which practices prohibited by Manu have 
become prevalent, whilst others allowable in his time have become 
not only obsolete, but actually repugnant to the feelings of the 
people. 

( It will be seen from the foregoing observations that the Hindu 
law is a body of rules intimately mixed up with religion, and it 
was originally administered ior the most part by private tribunals. 
The system was highly elastic, and had been gradually growing by 
the assimilation of new usages and the modification of ancient text- 
law under the guise of interpretation, when its spontaneous growth 
was suddenly arrested by the administration of the country passing 
to the hands of the English, and a degree of rigidity was given to 
it which it had never before possessed.' 

The customs and usages by which the Hindus governed their 
lives are in fact the Hindu common or customary law, and there 
can be no doubt that the English tribunals have failed in many 
cases to appreciate this, and have accepted as Hindu law dicta 
which are to be found in some Sanscrit books which happen to 
have been translated into English, but which do not at all represent 
the customs and usages which are, or ever have been, in force 
among Hindus; and it is strange that even now when the best 
informed among the Hindus have written books in English to tell 
us what their customs are, English judges appear to think that 
these men do not know what those customs are, or, as in the case 
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mentioned at the commencement of this paper, know what their 
own language means. The best mode of making this clear will be 
to take one or two branches of Hindu law, ascertaining what such 
law is according to the custom of the Hindus as far as this is 
possible from the materials provided by Hindus themselves, and 
to contrast it with the Hindu law of the English Courts on the 
same subject. In this paper the custom of adoption will be con- 
sidered from this point of view. This custom has been the subject 
of much litigation before the British Courts both in India and in 
England. 

Before considering the decisions of the Courts and the opinions 
of text- writers, both Indian and European, on the various questions 
which have arisen out of the Hindu law, or custom or usage of 
adoption, it is well to notice that all writers — except perhaps Pundit 
J. N. Bhattacharji — from Dr. Julius Jolly in 1883 to Baboo 
Oolapchandra Sarkar in 1897, are agreed that the usage of adoption 
among Hindus is the survival of an archaic institution based upon 
the principles of slavery, whereby a man might be the subject of 
dominion or proprietary right, and might be bought and sold, or 
given and accepted, or relinquished, like the lower animals. The 
consequence of this must at least be, that as the right or power 
to adopt was not created by any of the precepts of any of the 
Hindu sages, it is not necessarily confined within the limits which 
they assign to it ; in other words it is not, necessarily, only what 
they describe. 

The litigation which resulted in the first judgment of the 
Judicial Committee on the subject commenced in 1815, and the 
question involved in it, was whether a Hindu of one of the three 
higher castes could adopt a second son whilst his first adopted son 
was living ; in other words, whether such a man could have two 
adopted sons living at the same time. 

In those days there were attached to the English tribunals in 
India certain officers called Pundits, who were learned Hindus, 
whose office it was to inform and advise the European judges on 
any questions of Hindu law or custom which came before them. 
In the course of this litigation six of these Pundits were 
consulted by the judges in India, and five out of the six advised 
that, in their opinion, the second adoption was within the 
power of the adopter, and gave the adopted person the status of 
a son. The judges in India accepted this view, and the judgment 
of the Courts there was in accordance with it. The judgment of 
the Judicial Committee was given in the year 1846. They refused 
to accept the opinion of the majority of the Pundits and reversed 
the judgment of the Courts in India, holding that the second 
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adoption was not within the power of the adopter, and that the 
person whom he had professed to adopt had not become his son, 
according to Hindu law or custom. The judgment of the Judicial 
Committee is remarkable, inasmuch as the members do not profess 
to have any independent knowledge or learning on the subject, but 
merely content themselves with balancing the authorities and 
arguments which had been placed before them. Down to a point 
they appear to have considered that this balance of authority was 
in favour of the second adoption, but eventually came to the 
conclusion that it was invalid on the authority of the English 
translations of two Hindu works, the Dattaka Mimansa and the 
Dattaka Chandrika. In the end they decided the question on the 
authority of those two works, and on their authority alone. 

In 1880 the question whether two widows of the same man could 
each validly adopt a son at the same time in pursuance of an 
authority conferred upon each of them by their husband, was tried 
by Baboo Gopi Nath Mookerji, the Munsif of Garbanda, who found 
that they could. His name shows that the Munsif was a Brahmin, 
but whether he was, or was not, in caste does not of course appear. 
His decision was reversed in 1881 by Mr. Beighton, the district 
judge, and the reversal was upheld in 1882 by a Division Bench of 
the Calcutta High Court following a decision of Sir John Phear, 
a former judge of that Court, in 1865, on the ground that 'the 
power to adopt rests solely upon the religious necessities, so to speak, 
of th& father, and is limited by them. It does not extend to enabling 
km to do more than is, at the time of exercising it, reasonably 
sufficient to satisfy the purpose for which the law exists.' 

The doctrine that the spiritual benefit of the adopter is the only 
possible object of an adoption, and that unless the adoptive father 
is in need of a son for his own spiritual benefit, a valid adoption 
cannot be made either by him or by his wife or widow, appears to 
have no foundation, either in the writings of the sages or in any 
usage or custom among any caste or class of Hindus, and it is 
difficult to imagine from whence the idea was obtained. If this 
doctrine were correct, one of the most notorious instances of an 
adoption in Bengal, made with all the solemnity which the counte- 
nance of the Government could give it, would be void. Pundit 
Jogendro Nath Bhattacharji who, as being himself a Brahmin, has 
the deepest reverence for the precepts of the Brahmin sages, devotes 
a chapter of the second edition of his book to the objects of 
adoption. He discusses the matter more with reference to the 
question whether or not adoption is obligatory on a soilless man 
and then states his conclusion in this way : ' The correct doctrine 
seems to be that an adoption must be made by all sonless persona, 
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excepting only those who, like a female having a step-son, are 
exempted by special texts. 1 

In another part of this chapter the author quotes this text of 
Manu : ' If one among brothers of the whole blood be possessed of 
male issue, Manu pronounces that they are all fathers by means 
of that son/ and adds : ' Were spiritual purpose the sole object of 
adoption, then a son could not be adopted by one who had a 
nephew. But perpetuation of lineage is not affected by a nephew 
as such ; and a man having a nephew can yet adopt a son for the 
last mentioned object' 

In his Tagore lectures delivered in 1888 Baboo Golapchandra 
Sarkar dealt very fully with the doctrine of spiritual benefit, and 
showed by reference to the Vedic Hymns and the writings of the 
sages, that originally the motive for the recognition of the various 
kinds o£ sons was entirely a secular one and quite unconnected 
with religion; and in his Hindu Law published in 1897 he thus 
sums up the discussion : 

'It is erroneous to suppose that the law of adoption owed 
its origin to the doctrine of spiritual benefit conferred by 
sons. You cannot associate the sacred name of religion with 
practices based upon immorality and looseness of sexual relation : 
there is no system of religion known that countenances an 
institution partly founded on adultery, seduction, and lust. The 
Hindu religion, which is moulded on asceticism, is not likely to 
sanction the immoral usages relating to several descriptions of sons 
recognized in ancient society. As regards ancestor worship, upon 
which the erroneous view is founded, its ritual shows that that 
ceremony is performed not so much for the purpose of conferring 
any benefit on the ancestors, as for the purpose of receiving benefit 
from them. 

' On the contrary, the doctrine of spiritual benefit seems to have 
been invoked for the purpose of discouraging the institution of 
subsidiary sons. The Hindu sages, who are the propounders of the 
Smritis or codes of Hindu law, appear to have introduced the 
doctrine of spiritual benefit derived from male issue with the view 
of suppressing the laxity of marriage union, the looseness of sexual 
morality, the institution of subsidiary sons, and the improper 
exercise of patria polestas. They endeavoured to impart a sacred 
character to marriage, to impress the importance of female chastity, 
to discourage the immoral usages of affiliation, and to ameliorate 
the condition of sons and wives over whom the pater familias had 
absolute dominion, extending to the power of life and death.' 

Mr. Mandlik, in his Hindu Law, published at Bombay in 1880, 
says : c Looking at the Vedas and the Itihasas (histories) and the 
Puranas, it appears to me that the system of adoption was older 
than Manu. The present text in that Smriti simply declares the 
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practice as it was then found in that part of the country where the 
work was compiled. No restriction as to age or number is there 
given. The only limitation is that the person adopted should be 
Sadrisah (similar). The rest of the restrictions and provisions as 
they now appear in some writings are comparatively modem, and 
they are not observed by the people, except that a soilless man 
alone at present adopts a son.' 

The object of having an adopted son is double, spiritual as well 
as worldly. 

Manu. ' A sonless man should adopt with efforts a son of any 
description whatever, so that he may offer him the Pinda, perform 
his obsequies, and perpetuate his name.' 

In 1883 the Tagore Law Lectures in Calcutta were delivered by 
Dr. Julius Jolly, the Professor of Sanscrit and Comparative 
Philology in the University of Wurzburg, on the subject of the 
History of the Hindu Law of Inheritance and Adoption. The 
seventh lecture deals with adoption, and in it the lecturer considers 
the value of the Dattaka Chandrika and the Dattaka Mimansa. 
He thinks the Chandrika the earlier in date, but apparently of the 
least importance, and concludes the lecture in this way : — 

• It is simply a misfortune that so much authority should have 
been attributed in the Courts all over India to such a treatise as 
Nanda Pandita's Mimansa, which abounds more in fanciful distinc- 
tions than perhaps any other work on adoption, and it is high time 
that the numerous other treatises on adoption should be thoroughly 
examined and given their due weight. Even hitherto, in spite of 
the pressure exercised by the authority of Nanda Pandita, the 
prevailing tendency of decision has been in favour of divesting 
adoption of arbitrary restrictions which have no foundation in 
equity and justice.' 

In 1885 Jogendro Nath Bhattacharji, an M.A. and B.L. of the 
Calcutta University, and a member of the College of Pundits at 
Nadiya, published the first edition of his Commentary on the 
Hindu Law in the name of Jogendra Smarta Siromani. The author 
is a Bengalee Brahmin who lives among his own caste-fellows as 
one of themselves, is a Sanscrit scholar, and, as his book shows, 
perfectly well understands and writes the English language. 
Speaking of the authorities on the subject of adoption, he says 
(page 113):— 

'With the exception of the Dattaka Mimansa by Nanda 
Pandita, who lived in the seventeenth century, all the other books 
on the subject are quite modern works, being most probably 
written after the commencement of British rule. The Dattaka 
Chandrika is commonly ascribed to Devandra Bhatta. But there is 
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ample evidence in support of the tradition that it is the work of 
Pundit Raghomoni of Nadiya, who lived in the latter part of the 
last century/ 

Further on, at page 116, he says : — 

' A man having one adopted son living cannot take another son 
in adoption (Bangama v. Alchama, 4 M. I. A., p. 1) ' 

(this is the decision of the Judicial Committee in 1846), and con- 
tinues in the next sentence: 

* If there be several wives, then each can take a child in adoption 
simultaneously with the permission of the husband. There is no 
direct authority on this point, but if, as will be shown afterwards, 
a woman adopts in her own right, and not as agent for her husband, 
then there can be nothing to prevent simultaneous adoption by the 
several wives of the same man.' 

On the question of the validity of the adoption of an only son 
this writer says : — 

'The adoption of an only son is prohibited by the texts of 
Vasistha and Jaunaka. There is considerable difference of opinion 
as to whether their texts are directory or mandatory. It has 
been held in the High Court of Bengal that the adoption of 
an only son is invalid altogether. But the contrary has been laid 
down in the High Courts of Madras, Allahabad, and Bombay. . . . 
The decisions of the several Courts of India being conflicting, the 
question can be settled by the Privy Council alone. 

In July, 1885, the question of the validity of simultaneous 
adoption by widows was before the Judicial Committee in an 
appeal from the High Court of Calcutta in the case which has been 
already mentioned in this paper. The Committee upheld the. 
decision of the High Court for the reason, as far as can be gathered 
from the judgment, that there was no express text of the Hindu 
law which created the power to make such adoptions, and that the 
Committee did not believe that it was the practice amongst Hindus 
to make such adoptions. 

In 1888 the Tagore Law Lectures were delivered by Baboo 
Golapchandra Sarkar, an M.A. and D.L. of the Calcutta University, 
a Sanscrit scholar, and a very distinguished vakil of the High 
Court, the subject being the Hindu Law of Adoption. 

Baboo Golapchandra Sarkar is a Hindu, but is not a member of 
either of the three higher castes. 

In his lectures Baboo Golapchandra claims to have established 
the following propositions, and a careful perusal of his lectures 
shows that he makes a very strong case in support of his claim : — 

1. That the usage of adoption did not owe its origin to the 
religious belief that a son is necessary for the salvation of man. 
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a. That the authority of the Dattaka Mimansa has been very 
much overrated, and that the Dattaka Chandrika was a literary 
forgery, concocted for the purpose of supporting the case of a 
claimant by adoption in a suit pending before the Supreme Court of 
Calcutta at the close of the last century. 

3. That neither sages nor commentators prohibit an adoption 
in the lifetime of an existing adopted son. 

4. That neither the sages nor the commentators have laid 
down any rules restricting the boy to be adopted. 

5. That a woman adopts in her own right, but requires the 
assent of her husband, or of his kinsmen after his death, in con- 
sequence of her want of legal discretion, and that there is no text 
or dictum by any sage or commentator by which simultaneous or 
successive adoption by two or more widows of the same man with 
his consent is prohibited. 

With reference to the custom of the people in such cases he 
says : — 

* It is worthy of remark that the judgment of the Judicial Com- 
mittee in the case of Rangatna v. Akhama shows that an important 
feature of the case was not presented to the Court for its considera- 
tion, namely, whether the fact that the first adoption was made 
conjointly with one wife and the second with another had any 
bearing upon the question. The entire argument proceeded on the 
assumption that the wives were nonentities, and'the adoptions were 
made by the husbands alone. The power of females to adopt, and 
the character in which they do so, are matters that were necessary 
to be considered before a right conclusion could be arrived at in 
that case. I shall deal with them hereafter, but I here allude to 
them as they may have some connexion with the usage of double 
adoption by him having two wives. We find many instances of 
such adoption in Bengal which would be sufficient to establish the 
validity apart from law, if it were not also to raise a doubt that 
the law itself had been misapprehended. It is often the practice 
of men who adopt, that when they fail to get a son by their first 
wife, they espouse another under the belief that the first wife is 
barren, and in the hope that the second will present them with 
a son, and should this hope turn out false, they proceed to adopt. 
Now they feel a great difficulty, which might only be partially 
imagined by those unacquainted with the condition of a Hindu 
husband having two rival wives. His treatment of both wives 
must be impartial, at least externally, in order that he may live 
in peace. 

c It is, however, exceedingly difficult for a litigant to prove this 
usage to the satisfaction of a court of justice, because the practice 
of adoption itself being confined to a particular class, instances of 
the usage are to be collected from different districts, and it is 
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almost impossible for a party to have the information about them 
and the means to prove them. But the number of cases that 
came to the notice of experienced lawyers of the Bengal High 
Court may justify a fair presumption in favour of the existence 
of the usage, especially in a matter on which the law itself is 
doubtful/ 

Baboo Golapchandra discusses the question of the validity of 
the adoption of an only son with great minuteness and at con- 
siderable length. He comes to the conclusion that the prohibition 
is directory and not mandatory, and that the adoption is valid. 
After an elaborate examination of the Sanscrit books and of the 
Rules of Construction, he says : — 

' It is clear that if you were to form an opinion upon what can 
be gathered from the Sanscrit books on law — that is to say, if the 
question is decided as one of first impression — there can be but 
one conclusion, that such adoption is valid.' 

It is well known in Bengal that Baboo Golapchandra is a very 
accomplished scholar. 

Rao Sahib Visvanath Mandlik, of Bombay, takes precisely the 
same view as Baboo Golapchandra of Calcutta of the validity of 
the adoption of an only son. He says in the passage which 
has been already quoted that the only restriction on the power 
of adoption which is observed by the people, is that a sonless 
man never adopts, and this is in accordance with every one's 
observation. 

In 1893 Jogendro Nath Bhattacharji produced an enlarged 
edition of his Commentaries on Hindu Law. In it he says : — 

'The Dattaka Chandrika is commonly ascribed to Devananda 
Bhatta, but there is enough evidence that it is the work of Pundit 
Faghumani of Vilargachi, near Nadiya, who lived in the latter part 
of the last century and died about the year 1816, according to the 
information which I have from one of his grandsons.' 

In the course of his discussion on the subject of adoption, the 
author affirms : — 

(a) That only a sonless man can adopt. 

(b) That the twice-born classes cannot lawfully adopt — 

1. The daughter's son, 

a. The sister's son, 

3. Maternal aunt's son ; 
and further, that the boy to be adopted must be such as to bear the 
reflection of a son, i. e. the boy must be the qon of a mother between 
whom and the adoptive father there could be a legal nyoga or 
appointment to raise issue. 
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But on the question whether each of two or more widows of the 
same man can make a valid adoption with his consent, he says : — 

( Where a man having more than one wife authorized each of 
them to adopt a son, the adoptions made by them cannot be con- 
sidered as invalid. It is generally believed that when a wife or 
widow adopts she does so as agent only for her husband. But there 
can be no doubt that this doctrine is erroneous, and that there is 
nothing in the Shastras to prevent each of the wives or widows 
of the same individual from adopting a son to herself. In fact, the 
validity of such adoption was upheld by the late Sudder Dewany 
Adalut of Bengal in a case in which a Hindu, having two wives, 
gave authority to each of them to adopt a son. The High Court of 
Bengal and the Privy Council have, however, held otherwise in 
more recent cases.' 

In this edition the pundit devotes Chapter X to the considera- 
tion of the question of the validity of the adoption of an only son. 
He takes much pains to refute some of Mr. Mandlik's arguments, 
and appears to think that, on the true meaning of the Sanscrit 
texts, the prohibition is mandatory ; but he does not arrive at any 
definite conclusion, and says at last : — 

' To me it seems that the correct solution of the question depends 
chiefly on the view that may be taken of the basis of the right to 
adopt. If it is based upon texts it must also be limited by texts. 
If the fact of adoption is not a secular act, and is like a Jaga or 
Vrata, then it can be performed with such materials only as are 
eligible according to the Shastras.' 

In September, 1892, a case was decided by Syed Akbar Hakim, 
the subordinate judge of Cawnpore, which involved the question 
whether the Hindu law of the School of Benares prohibited the 
adoption among the three higher castes of Hindus of a sister's son, 
of a daughter s son, or of the son of the sister of the mother of the 
adopter. The subordinate judge, whose name shows that he is 
a Mahomedan, decided against the adoption, and in doing so 
followed a long series of decisions of the High Court of the North- 
western Provinces. The decision was appealed to the High Court, 
and was eventually decided by a full Bench, which consisted of all 
the six judges of the Court, five of whom were Europeans and one 
(Mr. Justice Bonnerji) a Hindu, and, it may be worth while to 
notice, an orthodox Bengalee Brahmin, whose family residence is 
at Hooghly, near Calcutta, but the whole of whose professional life, 
twenty-three years, has been spent in the judicial service in the 
North- Western Provinces. 

The judges differed in opinion. The Chief Justice and three of 
the other judges held that the adoption was good, on the ground, 
shortly, that the Dattaka Mimansa and the Dattaka Chandrika 
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were not books of authority in the Benares School, and that such 
an adoption is not prohibited by any text which is binding on that 
school. Mr. Justice Bonneiji and one other judge thought that the 
adoption was bad. Their judgment was given by Mr. Justice 
Bonneiji, and, although he relies on the Dattaka Mimansa and the 
Dattaka Chandrika and alleges that they are generally accepted as 
authorities, the impression created by a careful perusal of his 
judgment is that he knew quite well what was the sentiment and 
practice among his caste-fellows, and that he was endeavouring to 
find authors whose books would support what he knew to be the 
feeling and usage. The key to his judgment is to be found in the 
following passage : — 

'Mr. Golapchandra Sarkar's assertion (Tagore Law Lectures, 
1888, p. 335) that instances of the adoption of a daughter's son or 
a sister's son among the Brahmins of Bengal are not "how rare is, 
as far as I am aware, not well-founded ; and I have the authority 
of a late eminent Hindu judge of the Calcutta High Court to say 
that not only is such an adoption unknown among the Brahmins 
of Bengal, but it is rare even among Sudras. In these provinces — 
even among Jains, who are not ordinarily governed by the Hindu 
law, and who have a special custom of their own — the adoption of 
a daughter's son or a sister's son or a mother s sisters son is, as far 
as my judicial experience goes, uncommon ; and in the course of 
my experience as a judicial officer in these provinces, extending 
over a period of twenty-three years, I cannot call to mind a single 
instance, except the present case, in which such an adoption among 
the three higher castes was alleged to have taken place, or was 
asserted to be valid.' 

Mr. Justice Bonneiji would certainly be in a better position to 
know what were the feelings and usage of Bengalee Brahmins 
than Baboo Golapchandra. 

In 1897 Baboo Golapchandra published a small but extremely 
useful little book on Hindu Law, in which, in the chapter on 
adoption, he practically reaffirms all that he said in his Law 
Lectures in 1888. 

It appears, then, that two points connected with the usage of 
adoption have been decided by the Judicial Committee, and that 
two others have been litigated in the various High Courts in India, 
which have come to different conclusions with regard to them. 
The Judicial Committee has ruled : first, that an adoption by a man 
who has at the time a son either real or adopted is invalid ; and, 
second, that simultaneous adoptions by the several wives or widows 
of the same man are all invalid, or that, if such wives or widows 
make adoptions successively, all but the first are invalid. It is 
remarkable that in each case the English judges have refused to 
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accept the opinions of the Hindus themselves as to what their own 
customs are. 

The first ruling was no doubt based on a misapprehension of the 
value of two Sanscrit books which happened to have been trans- 
lated into English, and is not in accordance with the precepts of 
the Hindu sages. But, whether it is right or wrong, it is perfectly 
harmless, as in the present state of Hindu society no one is likely 
to wish to have more than one adopted son. The second decision 
is peculiarly unfortunate. It is not only based upon an entire 
misapprehension of the whole meaning of the Hindu law and usage 
of adoption, but is opposed to the everyday practice of Hindus all 
over India ; a practice which has not been and will not be affected 
by the decision of the English tribunal, the only effect of which has 
been and will be to hand over the property of the people who 
adhere to their own customs to the money-lenders, who are aware 
of those decisions which are not in accordance with the customary 
law of the people, and who habitually use them for their own pur- 
poses. This particular decision has already destroyed more than 
one respectable family, whose only crime has been that they have 
followed the customs of their forefathers, and it will destroy more 
unless some means can be found by which it can be reversed. 

Of the two questions upon which the various High Courts in 
India have differed, the question whether the adoption of an only 
son is valid is by far the most important. The other is one which 
will very seldom arise, as if the higher castes look upon the adoption 
of the son of a woman whom the adopter could not marry as in- 
famous, they will not, except in very rare cases, make such adoptions. 
Adoptions of only sons are not infrequent and are certainly not 
looked upon in the same way, and if the Judicial Committee should 
ever be called upon to decide finally whether such adoptions are 
valid, it is very earnestly to be hoped that they will think of the 
warning contained in Dr. Julius Jolly's lecture, and not continue 
to surround adoption with arbitrary restrictions which have no 
foundation in equity and justice, and are not in accordance with 
the customs of the Hindus. 

W. C. Petheram. 
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THE APPLICATION OF INTERNATIONAL LAW DURING 
THE CHINO-JAPANESE WAR 1 . 

THERE were countless occasions on which important questions 
of International Law arose during the recent war between 
Japan and China, and I think there were many cases which 
are worth taking as good precedents in that branch of law. 
In respect of prize law only, on nearly a hundred occasions the 
questions presented themselves concerning which I was specially 
commissioned to make inquiries. But at present only a few of 
these are known to the world. I am not surprised that such 
important matters should still remain in such a condition, for 
accounts of them are kept in the archives of the Far East, and no 
opportunity has been given for their introduction to Europeans on 
the other side of the world. It seems a matter for regret that these 
facts should be kept any longer in obscurity. Fortunately I had 
exceptionally favourable opportunities to examine these occurrences 
during the war, and at the close of hostilities I was also com- 
missioned to compile all these matters in the official history. Let 
us then describe here what happened in the course of the war, as 
regards the maritime international law. 

It was the earnest intention of the Japanese Government to do 
everything in accordance with International Law, and the first 
paragraph of the Japanese Imperial Rescript contains the following 
words : — 

' We command each and all of our competent authorities, in 
obedience to our wish and with a view to the attainment of that 
aim, to carry on hostilities by sea and land with all means at their 
disposal, consistently with the law of nations.' ' 

At the very beginning of the war the Japanese Government 
thought it would be the most convenient and civilized course to 
make some communication with China regarding the exemption 
of private property on sea. China was not a signatory of the 
Declaration of Paris, and, moreover, she had never made any effort 
to enter into any convention of such a kind; but it was the purpose 
of Japan, notwithstanding the nature of her opponent, to give an 
example of generosity by carrying on hostilities in an enlightened 
and lawful fashion. 

1 By Saktte Takahashi, Professor of Law at the Naval University in Tokyo, and 
compiler of the official history of naval warfare during the Chino-Japanete War. 
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Apropos of this, on August 6, 1894, the Chinese Government 
sent a note through the American ministers in Tokyo and Pekin 
regarding the exemption of merchant vessels in China and Japan. 
The Japanese Government at once replied to this in the affirmative. 
The answer was as follows :— 

'If the Chinese Government guarantees the exemption of 
merchant vessels, Japan has no objection to exempt all such from 
capture, except those which have contraband on board or those 
which are running blockades.' 

On the 10th, the Chinese Government sent a letter saying that all 
the ships which belong to the steamship companies under the pro- 
tection of the Japanese Government and those of the Chau-Shang- 
Kiuk must be exempt. 

Thus things went swimmingly so far; but there remained 
a serious ground for doubt, because in the Proclamation of the 
Chinese Emperor we find the following words: — 

' We also command the Manchu Generals, Viceroys, and 
Governors of the Maritime Provinces, as well as the Commander- 
in-Chief of the various armies, to prepare for war, and to make every 
effort to fire on the tcojen 1 ships if they come into our ports, and utterly 
destroy them. 9 

This is clearly contradictory to the Chinese note quoted above. 
The Japanese Government acted cautiously in making sure whether 
the Proclamation or the note would be acted upon, and sent a dis- 
patch asking whether China would correct the Proclamation or 
not. The Chinese Government was much puzzled, and at last gave 
an answer informing Japan that only the ships which were staying 
in neutral ports and those engaged in other than Chinese coasting 
trade would be exempt from capture. 

This answer was sheer nonsense, because, in the first place, it is 
obvious that belligerents cannot detain an enemy's vessel in 
neutral ports, and there was no necessity for communication regard- 
ing this matter. In the second place, according to the answer 
returned by the Chinese Government, the terms of the Proclamation 
were still existing, and consequently the Japanese ships going to 
the coast of China would be fired upon and utterly destroyed by 
virtue of that order. If such barbarity were permitted we could 
see no need for the communication. For these reasons the 
Japanese Government was not satisfied with this answer, and after 
some correspondence communications ceased. 

But Japan did not weary of her law-abiding intention. As soon 
as the war commenced she issued a Prize Act and constituted 

* An ancient and familiar Chinese term for Japanese. 
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a Prize Court at Sasebo, one of the naval stations of Japan. Many 
other laws and institutions were made at this time, but here I will 
describe only those which pertain to naval affairs. The Japanese 
Prize Act contains thirty-two articles, which are derived from the 
standard works of Professor Holland and Sir Godfrey Lushington. 
The constitution of the Prize Court is based upon the English, 
German, and French systems. 

While organization and legislation were going on upon the 
mainland, the Japanese squadron was enforcing the belligerent 
rights. In fact, Japan was never backward in enforcing her 
rights, although she has always been careful to perform her duties 
in accordance with International Law. 

Here we may note the prudence of Japan in bringing lawyers to 
the field as advisers to the Commanders-in-Chief of the army and 
the navy. For the army Mr. Nagao Ariga, the writer of ' La Guerre 
Sino-Japonaise au point de vue du Droit International,' was 
ordered to go, and always attended the Commander-in-Chief, 
Count Oyama. For the navy I myself was ordered to go on board 
the flagship as a member of the staff-bureau of Admiral Ito to give 
advice in respect to legal matters. 

It was a short time after the Kowsking affair that I went to the 
squadron. I joined the squadron at the mouth of the Tai-don 
River in Korea. Before my arrival there had been only two cases 
under the Prize Law. One of them was the Kowsking affair and 
the other was the Chao-chou Foo affair. From the time of my 
joining the squadron until the end of the war, there arose seventy- 
nine cases for the application of the Prize Law. 

On looking through the list * the following points come out : — 

1. At the beginning of the war the affairs were very few, but 
gradually increased. Moreover the sphere of visitation, search, and 
detention gradually extended over every part of the seas in the 
Far East. 

2. This sphere approaches nearer and nearer to the coast of 
China. 

3. Notwithstanding the occurrence of so many affairs, only one 
case, that of the Yiksang, was brought to the Prize Court. 

Let us now make some inquiries into the reason of the above- 
mentioned phenomena. 

1. Why were the affairs so few at the beginning of the war, and 
gradually increased ? 

This fact entirely depended upon the expansion of Japanese sea- 
power. It is very interesting to notice that the number of affairs 
regularly keep pace with the extension of the sea-power. In 

1 The particulars will appear in full in the writer's forthcoming book. 
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general, the sea-power of Japan expanded at three stages during 
the war \ 

The first period extends from the outbreak of the war to the 
battle of the Yellow Sea (July 25 — September 17, 1894). 

During this period the sea-power of Japan did not jet stretch 
over the Yellow Sea, as the strong Chinese squadron was still in 
existence. This is the reason why at this period the Japanese 
squadron could not engage in visitation, search, and detention. 
Here it will be noticed that the Kowsking affair alarmed the 
owners of neutral ships, and they did not venture so far from 
China as before. This is also a good reason why the Japanese 
fleet met with but few ships in Korean waters. 

The second period is from the battle of the Yellow Sea to the 
occupation of the Gulf of Tai-lien and Port Arthur, and down to 
the surrender of the Chinese squadron (November 22, 1894 — 
February 12, 1895). During this period there occurred but few 
affairs, just as in the former period. This was due to the fact that, 
although the sea-power of Japan extended over the Yellow Sea 
after the great battle, the remnant of the Chinese fleet was still 
at Wei-hai-wei, the opposite peninsula to Rio-tung. Thus the 
Japanese squadron had no leisure to visit and search ships. More- 
over, after the naval occupation of the northern part of the waters 
of the Far East, the neutral ships never attempted to pass this way. 
Hence the paucity of prize affairs. 

The third period lasts from the surrender of the Chinese squadron 
to the end of the war (February 12 — May 8, 1895). During this 
period all the seas of the Far East came under the control of 
Japanese power, and the Japanese squadron had little with which 
to occupy itself, except the enforcement of the prize law. Thus prize 
affairs increased everywhere except at Shang-hai, Chie-fu, and other 
free ports where an analogy of neutral power was thought to exist. 
Consequently the expansion of the sea-power bore a very striking 
proportion to the number of the prize affairs. 

2. Why was the sphere of visitation, search, and detention so 
extended at the close of the war that it came near to the coast 
of China? 

The reason will be rendered very clear by the above explanation. 
But let us here test our inquiries from other points of view. The 
extension was due to two causes: — (a) the change in Japanese 
strategy ; (£) the effect of the treaty for the armistice. 

(a) The change of the Japanese strategy during the war. 

I do not venture to mention here the many stratagems employed in 

1 The details will be found in my work, ' The Expansion of Japanese Sea-power 
daring the Chino-Japaneee War.' 
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naval warfare, which are quite outside the sphere of the present 
inquiry. But we must refer to the two great systems of strategy 
for the purpose of solving the last question. The one form of 
strategy is employed in the offensive and the other in the 
defensive but active method of naval warfare, which has lately 
received the name of * commerce-destroying/ or in French ' guerre 
de course V 

The essence of the first system of strategy is the concentration of 
effort upon preparation for attacking the enemy. By the second 
system of strategy it is only intended to maintain a naval war 
by preying upon the enemy's commerce, and to that end it 
is necessary to station the cruisers at vital. points which com- 
mercial shipping must pass. This second strategical system was 
adopted by the French navy for many years, and at times had 
a marked effect in inducing her enemies to seek peace. 

During the Chino-Japanese War the first system was the only 
strategy of the Japanese squadron at the beginning of that war. 
Thus the naval force was always concentrated in its anxiety to 
meet the enemy. It will be noticed that, even at that time, it was 
quite possible to engage in commerce-destroying if the Japanese 
squadron preferred to adopt the strategy of the ( guerre de course/ 
But this was not the case, and consequently prize affairs were very 
rare in the earlier period of the war. This will be the most accurate 
answer to the question why prize affairs were so few in the begin- 
ning of the war. 

After the destruction of the Chinese squadron the strategy of 
Japan underwent a complete change, and she turned her attention 
to the ' guerre de course ' because there was now no other object on 
which to fall. Thus the Japanese navy diffused its efforts and 
distributed its force at important points where the neutral ships 
1 would necessarily pass. 

These are the reasons why the points of visitation, &o. were so 
widely scattered at the end of the war. 

(b) The treaty for the armistice. 

On March 30, 1895, the treaty for the armistice was ratified. 
By Art. 4 of this treaty it was provided that the belligerents should 
have the right of visitation and capture evert, in the time of armistice. 
On the other hand, by virtue of the same treaty, either belligerent 
found nothing to hinder their going very close to the shore of the 
other, for it is difficult to draw any line of armistice on the sea as 
we can on land, and consequently belligerent ships cannot be 
stopped by the same restrictions which could be strictly enforced 

1 Mahan's • Influence of Sea-power upon History,' pp. 8, 31, 133, 206, 229, 297, 317, 
539- 
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against armies on land. For that reason the Japanese fleet, with* 
out any risk of being fired upon, went very near to the coast 
of China in order to enforce her belligerent rights under the 
provisions of the treaty for the armistice. In consequence prize 
affairs occurred very near the coast of China, as at Taku and other 
parts. 

3. What is the reason that only a single case was brought to the 
Prize Court? 

Any one who has acted as a prize officer can easily solve 
this question, but for a man who merely reads books and contents 
himself with abstract theories this fact will seem very curious. 
Law-breakers in general are very cautious in concealing their guilt. 
On the sea especially it is very easy to escape capture by throwing 
all evidence into the sea, or by burning it in the furnace, because 
there is ample opportunity to do this between the time of the first 
appearance of the captor and his actual arrival. Of course we have 
a rule in prize law providing for these cases, and enacting that the 
spoliator of ship-papers and other evidence is liable to detention. 
But this rule has proved nominal, and has had very few applica- 
tions in fact. Let us give two instances to illustrate this. 

On October 16, 1894, a Japanese man-of-war searched the 
Norwegian ship Peik. It was almost certain that many Chinese 
on board were soldiers, but in the absence of evidence we were 
obliged to permit her to go to the hostile port. Soon afterwards, 
as we expected, we learnt that they were Chinese soldiers, and 
that they had burnt their uniforms in the furnaces as soon as 
they sighted the Japanese warship. 

Another instance was discovered during the battle of Port Arthur. 
When the decisive engagement was raging, a steamboat, named 
the Ching-long^ arrived in the thick of the fight at full speed. The 
Japanese admiral at once sent prize officers, but no contraband 
could be found, except one English and thirteen Chinese. But to 
our surprise, after the occupation of Wei-hai-wei, we found abundant 
evidence that the Englishman on board the Ching-long was the 
well-known Vice-admiral M c Clure, and that the steamer had always 
served as a military dispatch boat during the war. 

As a whole these adventurers were very adroit in avoiding 
capture by skilfully concealing all evidence. Thus the only case 
in which we had the opportunity of detaining a ship would be 
when a ship was carrying ammunition. But such cases did not 
frequently occur. As a consequence, the cases that were actually 
brought to the Prize Court were very few. 

At this point some may object that the recital of these facts 
bears no relation to International Law. But it will be clear that 
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true conclusions cannot be expected from one who has not a sufficient 
number of the actual instances from which these conclusions may 
be drawn by a process of induction. Moreover, applications of 
Prize Law are in themselves nothing but parts of the lawful 
• guerre de course/ and those who wish to understand the Prize Law 
should know the ' guerre de course/ otherwise they will be in great 
danger of becoming bookish theorists, whose opinions are based on 
elegant but illusory theories without any practical application. 
For this reason I have ventured to explain the relation of naval 
strategy to prize affairs. 

Now let us proceed to state briefly the principal affairs in 
the war. 

1. The Kowshing Affair. 

This is the well-known case which at one time caused such 
excitement among the English people, but was at the same time 
rightly explained by such distinguished Professors as Westlake and 
Holland. In January, 1895, Captain S. Eardley-Wilmot, R.N., 
described the details of this affair in the Fortnightly Review. In 
general, the statements given by the captain are correct, but 
unfortunately he failed to describe accurately some minute points. 
I should like here to quote the concise statements of those con- 
cerned, but space prevents. 

It was at 7.5 a.m. of July 25, 1894, that the first engagement of 
the Chino-Japanese War took place near the Island of Phung-do, 
in Korean waters. Soon after the battle, which lasted one hour 
and twenty minutes, a transport came upon the scene and was 
stopped by the Japanese man-of-war Naniwa. On examination 
she was found to be the British ship Kowshing, which had been 
chartered by the Chinese Government and was carrying over 1,100 
Chinese troops and ammunition from Taku to Asan. The Naniwa 
ordered the Kowshing to follow her to Japan, but Captain 
Galsworthy, commanding the vessel, replied that the Chinese on 
board prevented him, though he was desirous to do so. The 
captain and crew were threatened with death by the Chinese if 
they made the least attempt to follow the Japanese ship or leave 
the Kowshing. Four hours had been spent in negotiations, but 
ail attempts were useless, as the Chinese indignantly refused to 
surrender. The Naniwa signalled to the captain that he and his 
crew should come to the Naniwa, and this again was thwarted by 
the Chinese. There remained no course for the Naniwa but to 
hoist a red flag on the foremast, in token that firing was about to 
commence, and at the same time the signal was once more given, 
ordering the captain and his officers to quit the ship at once. 

VOL. xiv. F f 
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Thereupon the captain without delay summoned all the Europeans 
on the bridge and bade them plunge overboard. Meanwhile the 
Naniwa fired at the Kowshing and sank her. The captain and 
two officers, who had taken to the water, were rescued by the boats 
of the Naniwa. This was at 1.46 p.m. on the day that she went to 
the bottom in Korean waters ; the spot where she foundered was one 
mile south-east from the southern end of Sho-pai-oul Island x . 
From this affair the following questions arose : — 

(a) When did the war commence? This is the main consideration 
which will determine whether the action of the Japanese navy 
was right or not, and this question was clearly solved by the two 
Professors already mentioned *. 

(b) Was Korea an ally of Japan or neutral at that time ? Can 
a belligerent exercise his right in the territory of a neutral ? (The 
Kowshing affair took place in the territory of Korea.) 

(c) Can a fleet of a neutral claim that belligerents should refrain 
from enforcing the right of visitation, search, and detention upon 
neutral ships on the high sea, as the English admiral claimed ? 

(d) Can a neutral man-of-war restore the surviving soldiers to 
their own country, exacting no oath that they would not take 
arms again, as the German and the French warships did in this 
affair) 

2. The Gaelic and the Sydney Affairs. 

Soon after the war broke out two Americans, by name John 
Wild and George Cameron, made an offer to the Chinese Minister 
Yang-joo at Washington to serve in the Chinese navy for the 
purpose of destroying the Japanese men-of-war. The following 
advice, which came into the hands of the Japanese authorities, will 
explain their enterprise : — 

c Chang-fan Moore, the Chinese secretary of the Chinese Legation 
at Washington, is said to be in town (Providence) to-day on a 
secret mission connected with the war between his own country 
and Japan. It is stated that he has secured the services of 
Lieut. Cameron, who was the fighting master of the Nitehroy y 
when the ship was made over to Brazil, and John Wild of this city 
an inventor and also an old navy man, both of whom will 
embark in a very few days for China to enter the service of that 
country' (Sept. 15, 1894, from Providence). 

The terms of sale of the secrets between John Wild and the 
Chinese Government, which we got from the hands of Wild, were 
as follows : — 

1 No. 40, 1895, the Official Report of Hydrographical Department of the United 

States. 
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'Firstly. Upon revealing my secret $10,000 in gold, or its 
equivalent, must be paid to me. 

* Secondly. After the Government has tried my secret with success, 
then the said Government shall pay me one million of dollars in 
gold, or its equivalent, in the United States money, in such a way 
and at such times as may be agreed upon hereafter. 

c Thirdly. Furthermore, on all ships captured by the Government 
by use of this secret, the said Government shall pay to me fifteen 
per cent, of the actual valuation of the said ship or ships as prize 
money. 

^ Fourthly. Furthermore, on all warships destroyed by th* 
principle thus revealed, the said Government shall pay me ten per 
cent, of the valuation as prize money. 

'Fifthly. Furthermore, on all vessels used as transports that 
may be destroyed as above, the Government shall pay me five per 
cent, of the actual valuation in money as above described. 9 

Under this contract the two Americans accompanied the Chinese 
secretary, and left the United States on September 16, 1894, on 
board the Gaelic, and arrived at Yokohama on November 4. As 
soon as the Gaelic arrived the Japanese war vessel went to her to 
arrest the Americans and the Chinese, who had been quick enough 
to tranship to the French mail Sydney, which left there as soon as 
they had embarked. When the Sydney arrived at Kobe she found 
that the Tsukuba, a Japanese man-of-war, was waiting for her 
arrival. She was at once searched and the contraband persons 
were taken off her. Meanwhile the Eritish Minister and the 
Consuls of France and the United States sent protests against the 
action of the Japanese navy. Some diplomatic communications 
passed to and fro between them, but no difficulty arose after all. 
It will be interesting to trace here what George Cameron did after 
he had been set at liberty. At Kobe he swore that he would not 
go to China, but afterwards we found him in Wei-hai-wei among 
the Europeans who served as Chinese officers. Many insisted upon 
visiting him with severe punishment, but he was so fortunate as to 
be again released after the war. 

There are many interesting facts in this affair, but I shall refrain 
from going further. The following was the main question at that 
time regarding this case : — 

Can a consul maintain that the right of extra-territoriality 
is predominant over the right of a belligerent, and deny that the 
subject of his own country can be detained by a belligerent within 
the sphere where the right of extra-territoriality exists? This 
is too clear for discussion, but it was at one time insisted upon by 
neutral consuls. 

Ff * 
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3. The Yik-sang and the PeHn Affairs. 

On April 7, 1 895, the Japanese man-of-war Tsukuba proceeded to 
Taku for the purpose of searching neutral vessels. On the next day 
she searched an English vessel, the Yik-sang, and found 224 boxes 
in the hold, which were said to be ' bamboo-steel ' and ' iron-bars,' 
all unworked metal. On that day the prize officer could not 
find any contraband, and returned. On the 9th the prize officer 
searched the Peiin, a lighter belonging to the Tug and Lighter 
Co., and found 220 boxes containing immense cartridges, which 
were represented as being ' steel-bars.' After cross-examination it 
was known that these were transhipped from the Yik-sang. So 
the prize officers went to the Yik-sang in haste and examined the 
captain. The captain calmly replied that these boxes were actually 
transhipped from his vessel, and that as these were already dis- 
charged to another ship he had no more responsibility with them, 
though these were contraband goods ; and then he made the follow- 
ing affirmation in writing : — 

4 On the evening of the 8th April two hundred and twenty cases 
of bamboo-steel were discharged into one of the Taku Tug and 
Lighter Co.'s lighter from ss. Yik-sang outside the Taku Bar. 
The next morning this lighter was searched by a search party 
from a Japanese cruiser, and these cases were found to contain 
cartridges instead of bamboo-steel. 

( This cargo being at the time of this discovery on board another 
vessel, not on board the Yik-sang, I decline all or any responsibility 
with regard to it. 

( All that I know is that 220 cases of merchandise were shipped 
on board the Yik-sang in Shang-hai ; that they were said to contain 
bamboo-steel ; that the shipping-order they were received upon 
stated the contents to be bamboo-steel; and that this shipping- 
order was franked and guaranteed as correct by the official stamps 
of the Commissioner of Customs. 

' Neither I nor any of my officers would have countenanced or 
been privy to the carriage of any contraband of war, and I am 
positively certain that the British firm we sail under would not 
have done so either. 

'Robert C. D. Bladlay, 
( Commander of ss. Yik-sang* 

Hereupon the prize officer said to the captain that, though 220 
boxes were transhipped, yet there would remain four more boxes 
in the hold, which were entered in the official cargo-book. Then 
on going down to the hold he found the four boxes, which were 
represented to be ' Chinese books ' instead of bamboo-steel, as the 
cargo-book described them. 

On opening these boxes it was found that they contained 
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10,000 cases of ammunition. The captain could give no further 
explanation, and was ordered to go to the Prize Court of Japan. 

Meanwhile the Tsukuba examined the Pekin, took the contra- 
band goods aboard, and set her at liberty, according to Art. xx 
of the Japanese Prize Act, which regulates the case of incapability 
of bringing a ship to the port of adjudication. 

At that juncture the Yik-sang left for Japan. On the way it 
was discovered that she was very short of coal and water, and 
consequently she was obliged to call at Port Arthur, where she 
arrived on April 10. The instant that the Japanese officers ordered 
the sailors to coal, the captain refused to do so, and insisted that 
she should be judged at Port Arthur, as he thought that port to be 
the port of adjudication. I explained to the captain that he ought 
to go to the Prize Court for upholding his rights, if he had any. 
But he could not understand the reason, and only replied, ' I am 
a sailor, and know nothing about law.' Moreover, he refused to 
give any assistance in the navigation, and persistently declared 
that from that time he would be a passenger but not captain. It 
seemed to us that he was intentionally resisting our orders, under 
the mistaken impression that he might have some chance of being 
released if he acted in so rude a manner. So I tried to persuade 
him to obey our orders, and let him know that it would not be to 
his interest to resist; but he would not yield Therefore the 
Japanese authorities were obliged to take the ship into their 
own hands. When she was on the point of leaving, the English 
cruiser Porpoise came to Port Arthur and asked the Japanese 
Admiral, Y. Inou , if he might see the captain of the Yik-saitg. 
On seeing him the commander of the English cruiser gave 
him kind advice, that it was not to his interest to give way to 
anger, just as I had advised him; but in vain, for it was now too 
late. The voyage was very peaceful, and on the 16th she arrived 
at Sasebo, where her case was judged and the vessel set at liberty. 
I have much to say about this affair, but I shall not venture here 
to make any further remarks. 

Beside these three affairs, the C/iao-c/iow Foo, the Too-nang, the 
Peii y and the Kang-Chi affairs are noteworthy. About all of them 
I shall have another opportunity of giving a concise description 
in my work which I am shortly publishing, 

Sakuk Takahashi. 
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ALPHONSE PIERRE OCTAVE RIVIER. 

IE a i juillet dernier, mourait k Bruxelles un jurisconsulte illustre, 
J M. Alphonse Rivier. II &ait souffrant depuis quelques 
jours ; la veille un mieux sensible s^tait manifesto ; il avait 
si^g£ aux examens et pr&idd une des commissions de la faculty de 
droit ; le si, au matin, vers trois heures, il se sentit pris de suffoca- 
tion ; il put appeler k l'aide ; dix minutes d'intoldrable souffrance 
s^coulferent, * Je incurs,' tels furent ses derniers mots. Le mal 
1'avait terrass& 

Alphonse Pierre Octave Rivier &ait nd & Lausanne, le 9 novembre 
1 835. De solides etudes le pr^parferent k la carrifere professorale qu'il 
remplit si dignement. Iicencte en droit de l'Acad^mie de Lausanne, 
il fut re$u, en 1858, docteur en droit de Tuniversite de Berlin ensuite 
d'une dissertation remarquable : De discrimine quod inter regulam 
Catonianam et earn quae lege 29 de R. J. continetur juri* antiqni regulam 
interest, et, en 1862, il y obtint l'autorisation d'enseigner ensuite 
d'une autre thfese non moins remarquable que la premiere et inti- 
tule Untertuchungen fiber die Cautio praedibus jyraediisque. Peu de 
temps aprfes, il £tait professeur de droit romain, de droit civil et 
d'&onomie politique k Tuniversit^ de Berne. En 1867, il rempla- 
fait, k Bruxelles, dans la chaire de droit romain un homme d'une 
valeur considerable, Charles Maynz, qui venait d'accepter les fonc- 
tions de professeur de Pandectes k Tuniversit^ de Lfege. A son 
tour, il p&i&rait dans cette ( Station de missions allemandes,' ce 
deutsches Missiansland, comme au premier tiers de notre sifecle on 
appelait la Belgique. Un de ses anciens dlfeves, M. Goblet d'Alviella, 
a rappete Teffet que fit le jeune maitre sur les ^tudiants qui regret- 
taient le depart de Maynz. ' Rivier, dit-il, dfes ses premieres le£ons 
nous montra qu'il poBS^dait les quality de clarte, de precision et 
d'ampleur qui distinguaient son pr^d&esseur, et, l'homme achevant 
ce que le professeur avait commence, nous sentimes bientdt nos 
defiances en vers ce jeune Stranger k la physionomie fine et dis- 
tingu^e, mais aux mani&res un peu r&erv&s et froides, faire place 
aux sentiments d'estime et de sympathie dont n'ont pu se d^fendre 
tous ceux qui Font approcW k un titre quelconque dans les phases 
diverses de sa carrifere.' 

Rivier i&inissait en lui les dons pr&sieux de Tenseigneurja nettetd, 
la logique, la vue large, joints driine-vaste Erudition. II se faisait 
d'ailleurs de la mission du professeur la plus noble notion; il 
estimait qu'elle ne se borne nullement k Tenseignement quotidian, 
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ni aux lemons orales. II ^crivait, il publiait. Dans le domaine 
da droit il a exploit et cultiv£ le champ si &endu du droit romain, 
il a approfondi le droit civil fran$ais, il a jet^ de la hlmi&re sur 
plus d'un point d&icat de la science du conflit des lois ; il a coor- 
donn£ et systematiquement exposd en line oeuvre magistrale les 
principes du droit international ; pendant plus de trente ans il n'a 
cessd d'apporter les plus int&essantes contributions k cette histoire 
littdraire du droit qu'il connaissait mieux que personne. II avait 
une activity prodigieuse. Ses livres, sa collaboration aux revues 
et aux journaux, ses travaux pour les soci&& scientifiques et pour 
les academies qui le comptaient parmi leurs membres, en sont le 
t^moignage. Pendant plusieurs ann&s il fut le secretaire 
g^ndral de Tlnstitut de droit international, charge lourde si Ton 
songe aux nombreuses questions qu'&udie cette association ; pen- 
dant plusieurs ann&s aussi, il fut le r&lacteur en chef dele, Revue de 
droit international et de legislation comparee, dont il est rest^ jusqu'iiL 
la fin de sa vie le guide et le conseil. En tous ses travaux il 
mettait une note personnelle. Esprit investigates, il cherchait par 
lui-mfime ; il d&nolissait au besoin les 'idoles ' qu'avaient dlev&s sur 
l'autel Tignorance des uns, le servilisme des autres ; il savait aussi 
signaler ce qu'il y avait de vrai dans les theories nouvellement 
edifices. Le contraste entre Eivier et nombre de soi-disant pro- 
fesseurs d'universitd &ait k ce point de vue trfes frappant. Sa 
facility de travail et son ardeur k la t&che unies k ses con- 
naissances accumuj&s depuis des ann&s le mettaient comme tout 
naturellement au courant des variations incessantes de la pensde 
contemporaine. 

Ses multiples occupations ne 1'empSchaient nullement de s'in- 
t&esser aux travaux de ses amis. Plus d'un ouvrage important 
renferme dans l'avant-propos l'attestation de son auteur au sujet 
de la fructueuse et aimable collaboration d'Alphonse Rivier. Au 
surplus, les gouvernements eurent recours k diverses reprises k son 
jugement sfir, k son esprit juridique, k son talent de redaction. II 
fut d&ign^ par la Grande-Bretagne, par la France et par la Russie 
pour trancher des diflterends internationaux. En d'autres occasions, 
il fut appete k Audier des questions ddicates de politique g&i&ale, 
k preparer des m&noires et des notes, k sugg&er la redaction des 
solutions qu'il convenait de faire* pr^valoir. Ce savant juriste 
s'intdressait aux faits contemporains ; cet homme calme mettait 
de la passion k d^fendre les causes qu'il savait bonnes et justes. 
Ce serait mfone un curieux r^cit que celui des efforts qu'il a tentes 
en ces deux derniferes ann&s par la presse et par la correspondance 
de tous les jours. Dans un joli passage d'un de ses Merits il 
d&reloppe une de ses id&s favorites: La patrie est-elle seule- 
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ment dans Tespace ? N 'est- eUe pas aussi dans le temps'? L'homme 
n'est-il pas citoyen de son ^poque aussi bien qu'il est citoyen de 
son pays? N'a-t-il pas envers son £poque le 'devoir d'amour'; 
ne doit-il pas Taimer k peu prfes comme il aime son pays, malgr^ 
sea deTaiUances, ses erreurs? 

II nous faut signaler de pres son action scientifique. Far la 
finesse de son esprit, par sa claire et lumineuse intelligence Alphonse 
Rivier a conquis une place d'honneur parmi les grands roinanistes. 
Rappelons ses beaux livres : V Introduction historique au droit romain^ 
dont la premiere Edition date de 1871 ; le Traite eUmentaire des succes- 
sions h cause de mort en droit romain, paru en 1878 ; le Precis de droit 
defamille romain , public en 1891. Dans ces ecrits apparalt le don 
que posse'dait Tauteur de rattacher la science juridique k 1' ensemble 
des connaissances humaines et de montrer dans le d^veloppement 
du droit lenchalnement ordonn^les multiples liens et Taboutissement 
final Quelle grandiose conception que celle de ce droit rigoureux 
de l'antique Rome se transformant graduellement, s'adaptant par 
une sdrie d'accroissements k l'ancien monde civilis^, dominant pen- 
dant pres de mille ans ; puis, k travers les siecles, ressaisissant son 
empire perdu, s'affirmant de nouveau dans une grand e partie de 
l'Europe occidentale, pen Arant grice k la ' reception ' dans les pays 
germaniques, s'annexant v^ri tablemen t de nouvelles regions et 
finissant par eti-e, de nos jours, tantdt le fondement direct de 
nombreuses legislations particuliferes, tantdt leur droit supptetoire 
et leur source essentielle ! Peu de juristes ont su faire ressortir 
aussi bien que lui les traits caracteVistiques qui ont fait du droit 
romain une des plus puissantes forces civilisatrices, et montrer qu'il 
nest point l'instrument du despotisme, mais que par lui-m&me il 
constitue une affirmation de la personnalite' de rindividu. U est 
utile de le rappeler k une epoque qu'entratne un courant malsain et 
qu'emporte la manie de legiferer et de reglementer: le droit le 
plus parfait que rhumanite' ait jamais connu se base precis&nent sur 
la responsabilit^ de l'homme, et ses principes fondamentaux sont 
en contradiction formelle avec toute tentative qui, sous pr&exte de 
mesures tutelaires, enleve k un etre raisonnable son bien le plus 
prdcieux, sa liberty. 

Dans une autre branche de la science, Rivier a rendu aux 
jurisconsultes le service de traduire et d'annoter Tceuvre remarquable 
de M. Asser, les Elements de droit international prive. Le livre date de 
1 89 1 et prend rang parmi les meilleurs manuels sur la matiere. 

Les ouvrages consacre's au droit des gens sont non moins impor- 
tants. Citons la Note sur la literature du droit des gens avant la 
publication du Jus belli ac pacis de Grotius, parue en 1 883 ; la collabo- 
ration au Handbuch des Volkerrechts de Holtzendorff ; le Programme 
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d'tin cours de droit des gens, public en 1889 ; le Lehrbuch des Volker- 
recAts, ^galeinent paru en 1889 ; et enfin la grande ceuvre, 
Principes du droit des gens, parue en 1896. La m&hode, la clart^, la 
precision, l'drudition vaste, lea connaissances historiques les 
plus Vendues sont les caract^ristiques de ces magnifiques travaux. 
Ici aussi se ddgagent de nobles lemons. Les Principe* du droit des 
gens notamment sont consacrds k ddvelopper la large notion de 
Tind^pendance des fitats et de la reconnaissance complete de leurs 
droits. II ne s'agit point, ne l'oublions pas, de simples querelles 
d'&ole, de questions purement acad&niques. Le problfeme de la 
liberty se pose en droit international comme il se pose en droit 
public, et ce sera l'honneur de Rivier den avoir expos^ et dtfendu la 
solution juste, la solution vraie. Comme je l'ai dit sur la tombe de 
Tillustre juiisconsulte, Taboutissement de la pens^e politique du 
monde moderne ne peut £tre prddit avec certitude; le regard 
humain est born& Mais k en juger par le passd, k voir le ddveloppe- 
ment de Thumanit^ a travers les ages, on peut dire, semble-t-il, qu'il 
depend de la volont^ des hommes de r&liser le rfive de tant d'esprits 
d'&ite, la grande Cite des peuples, TEtat des nations ; une condition 
s'impose toutefois : Rivier la signale, c'est le respect de la dignity et 
de la liberty des communaut& politiques, et dans cette direction snr- 
tout son influence dans la science du droit des gens sera fgconde 
et bienfaisante. 

Ernest Nys. 
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REVIEWS AND NOTICES. 



[Short notioes do not necessarily exolude ftdler review hereafter.] 



The Conflict of Laws in the Province of Quebec. By E. Lafleur. 
Montreal: C. Theoret. 1898. Demy 8vo. xvi and 267 pp. 

This treatise is not marked by any great originality ; but it is a useful 
little book which on two grounds at least deserves notice. 

Mr. Lafleur's essay is, in the first place, a very favourable s])eciinen of the 
English mode of treating private international law. Mr. Lafleur considers 
the rules for determining questions raised by the conflict of laws as a part 
of the municipal law of a given country, viz. in the particular instance, the 
Province of Quebec. He has no theory to propound as to the basis of 
private international law, nor does he attempt to explain the reasons which 
have led the Courts of all civilized countries to hold that whilst certain 
matters must be determined by local or territorial law certain other matters 
ought to be determined by foreign law. He has, we may suspect, from 
the tenour of his book never read the ingenious essays of M. Pillet 1 , 
which if ever they are published in a collected form will produce a marked 
effect on the general way of looking at the rules of private international law. 
He has in short we should suppose, in common with most English lawyers, 
but a slight interest in the theoretical aspect of his subject, but his stringent 
adherence to the positive method of treatment gives to his book a real and 
solid worth. We learn from him what are the principles on which conflicts 
of laws are in fact determined by the Courts of Quebec, and no one who is 
called upon to consider how far rights acquired under foreign law will 
receive recognition in Quebec can do better than study with care Mr. Lafleur's 
pages. 

The book is in the second place noteworthy as a proof of the extraordinary 
development throughout the whole civilized world of the rules of private 
international law. Scarcely forty years have passed since Mr. Westlake 
could in one small volume of not quite 400 pages give a most accurate 
account of all the principles, of private international law which were 
demonstrably followed by the English Courts. Mr. Lafleur is not a diffuse 
writer, yet he fills his book of 267 pages with an examination of the questions 
concerning the conflict of laws actually considered or decided by the CourtB 
of the one Province of Quebec. No doubt the existence of different Provinces 
in the Dominion and the neighbourhood of the United States, consisting as 
it does of forty-five different countries, each subject to somewhat different 
laws, may make the conflict of laws a subject which occupies the Courts 
of Quebec more frequently than the Courts of other countries. Still when 
everything is allowed for, the existence of Mr. Lafleur's book has a singular 
significance. It bears witness to the increasing closeness of the connexion 
between all civilized nations. At the beginning of the century writers on 

1 See Le droit international prive : Essai d'un systeme general de solution dea 
conflits de lois, in the volumes for 1894, 1895 and 1896 of Journal du droit 
international priv<5. 
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English law scarcely recognized the conflict of laws as a special branch of 
law. The time is not far distant when the rales of private international 
law will be everywhere treated as one of the most important of legal 
topics. 

The Poor Law. By John Frederick Archbold. Fifteenth Edition. 
By James Brooke Little. London : Shaw & Sons and Butter- 
worth & Co. 1898. 8vo. lii and 1318 pp. (45*.) 

Fifteen years have elapsed since the issue of the fourteenth edition of 
Archbold's Poor Law, and after such an interval the task of preparing 
a new edition is one involving no small amount of labour and skill. But 
Mr. Brooke Little seems to have performed his task with success. Since 
1883 there have been a vast number of decisions of the courts affecting the 
poor law, many of which are of far-reaching effect, such as Medway Union 
v. Bedminster Union and London County Council v. JSrith, as well as some 
very important modifications in the statute law. The incorporation of 
these cases and statutes has made it necessary to re-write portions of the 
book. Part I deals with the Poor Law Authorities and Officers; and 
in this branch of the subject, as well as in Part V which is concerned with 
the Poor Rate, the Local Government Acts of 1888 and 1894 and the 
Lunacy Act, 1 891, have introduced many changes. These Acts appear to 
have been carefully and intelligently studied, and the effect of their compli- 
cated provisions is clearly stated. We should have thought the subject of 
the qualification and election of guardians might with advantage have been 
treated more fully in a book which must be largely used by clerks to 
guardians. Now that the Local Government Board has at last seen fit to 
issue permanent rules for these elections, there can be no reason, unless it 
be the saving of space, why the rules should not be given together with the 
few notes that would be necessary for their elucidation. 

We cannot agree with the editors statement (p. 133) that, when parishes 
are grouped under a common parish council, the overseers for the several 
parishes are appointed by that council. Sec. 19 (6) of the Act of 1894 
seems to make it clear that the overseers are to be appointed by the parish 
meetings of the several parishes. 

No mention is made of the rule in the Parish Meetings (Polls) Orders of 
1894 and 1895, which enables a candidate for the office of overseer to 
withdraw from his candidature upon a poll being taken ; nor do we find 
the form prescribed by the Local Government Board for giving notice to 
the guardians of the appointment of overseers, though we are told that the 
notice must be given in ' the prescribed form* (p. 134). 

The difficult subjects of Settlement and Removal of the Poor have been 
clearly and fully dealt with, and the many cases decided since 1883 appear 
to be all included in their proper places. 

The 300 pages devoted to the Poor Rate contain the whole law on the 
subject in a most convenient and compact form, and this part of the work 
like the others has been brought fully up to date. 

Practitioners at quarter sessions have been much exercised upon the 
question whether, by reason of sec. 6 (1) (c) of the Local Government Act, 
1894, notices of appeal against poor rates should now be served on the clerk 
of the parish council instead of the overseers. Mr. Brooke Little cautiously 
offers no opinion, and advises that both should be served — the safest course 
no doubt till the point is authoritatively decided. One recent case of 
importance on the law of rating we have failed to find — viz. Port of 
Lancaster Commissioners v. Barrow-in-Furness Overseers [1897], 1 Q.B. 
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1 66. It should have been cited as authority for a proposition for which no 
authority is given at p. 905. 

A little more care might with advantage have been bestowed on the 
proof sheets. There are several misprints of minor importance, and the 
best reports of cases are not always cited. We have no doubt, however, that 
Mr, Brooke Little's edition of this standard work compares favourably with 
earlier editions, and will be found in the main a trustworthy and compre- 
hensive guide for those engaged in the administration of the Poor Law. 

A Treatise on the Criminal Law as now administered in tie United States. 

By E. McClain. Chicago : Callaghan & Co. Two vols. 1897. 

La. 8vo. 1359 pp. 
A treatise on the Criminal Law may be one of a good many things ; 
and both from its bulk and its contents Mr. McClain's book may be best 
described to English practitioners as an American ( Russell on Crimes ' in 
its first edition. The table of cases fills 165 pages, and such English 
decisions as are referred to are properly accounted for. The complete 
omission of any reference to statutes naturally diminishes the value of the 
work as a book of reference in the eyes of an English reader, though it is of 
course a necessity always binding on an American author, who if he refers 
to the legislation of one State must not neglect that of the other forty-three. 
On the other hand, it gives the author an admirable opportunity for making 
clear such principles as he can extract from decided cases. Judged from this 
point of view we are forced to record an opinion that our newest authority 
has not escaped those dangers which have almost proved fatal to our oldest 
authority who may still be reckoned as among the living. Of the mass of 
cases quoted by such an industrious author as Mr. McClain, collected as they 
are from many places and all time, many are bound to be wrong, and more 
are likely to be useless. The duty of the text-book writer in such circum- 
stances is to gibbet tfie former and to neglect the latter. Our author 
unfortunately feels himself bound to record them all, as they were decided, 
and without a word of comment. So he tells us at the beginning of one 
paragraph that ' to constitute a criminal attempt the act attempted must be 
a possibility,' and at the end of it that a man who opens a drawer intending 
to steal money out of it is guilty of an attempt to steal, although there is no 
money there. Of course the law on the subject has changed in the States as 
it has here, but an attempt to make the concluding case consistent with the 
original principle is made by the insertion in the middle of the paragraph of 
a mysterious sentence, in which a distinction is drawn between what is 
impossible, and what is impossible by reason of extraneous circumstances. 
The distinction is purely fanciful, and might with every advantage be 
replaced by a few words of intelligent comment. Who is responsible for 
the introduction into American law of the distinction between express and 
implied malice in relation to murder we cannot say, but our author does 
nothing to elucidate it. Express malice, we are told, means an intention to 
kill or do great bodily harm ; implied malice is a wicked intention, not to 
kill, but c sufficiently aggravated to make the offence murder/ In Texas it 
is necessary that this distinction should be explained in every case of 
homicide. After noticing the usual dreary list of cases as to what is 
1 breaking ' in burglary (which can all be summed up in one short sentence), 
We are not altogether surprised to find that the author abandons the task of 
finding a better definition of larceny than that supplied by Blackstone, 
although he does not, as far as we can see, indulge in any speculations as to 
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what meaning may be attached in the matter to the sacred word ' possession.' 
Whether the American Courts yield easily to the old plea that penal statutes 
are to be construed strictly we are quite uncertain, though a considerable 
number of cases are quoted on the point. The prevailing view as to the 
effect of insanity on guilt seems to be much the same in the States as it is 
in this country, though in Mr. McClain's hands it is not treated as fully as 
it might be. The envy of practitioners in the criminal courts of this country 
will be excited by the information that it is a good defence to a charge of 
crime that you are a detective trying to induce some one else to commit it ; 
or indeed that it is only an act committed by that kind of person to which 
you are an accessory. 

A Selection of Leading Cases on Beat Property, Conveyancing, and the 
Construction of Wills and Deeds, with notes. By the late Owen 
Davies Tudor* Fourth Edition by Thomas H. Carson and 
Harold B. Bomfas. London: Butter worth & Co. 1898. La. 
8vo. clxvi and 918 pp. (50*.) 

The new edition of Tudor's cases on Heal Property will be welcomed alike 
by lawyers and by law students. Those of us who were familiar with the 
old double column arrangement of notes may regret the substitution of the 
single column, overburthened as it is with full references to cases, but the 
alteration has effected a considerable saving of space, and additional room 
was necessary for the numerous references to new statutes and cases 
required to bring the book well up to date. 

The notes to each case are now headed by an index of the sections into 
which they are divided, and the new Table of Contents, which also contains 
these headings, will greatly assist the reader in finding his way to any 
particular point. 

The reputation of the book will be well maintained by the present 
edition, but it is strange that the editors have more than once cited the 
well-known case of Humble v. Shore without noticing that it was overruled 
by the Court of Appeal five years ago : In re Palmer, Palmer v. Answorth, 
*93» 3 Ch. 369, a case which is not referred to in this book. 



The Law of the Press: a Digest of the Law affecting newspapers in 
England, India, and the Colonies. By Joseph R. Fisher and 
J. Andrew Strahan. Second Edition. London : Wm. Clowes 
& Sons, Lim. 1898. 8vo. xx and 419 pp. (15*.) 

This is an interesting book — interesting and useful alike to the lawyer, 
the publisher, the editor, and all connected with what is expansively known 
as ' the Press.' Much new matter has been added to this edition ; recent 
cares are accounted for, and the book generally has been brought up to date. 

Messrs. Fisher and Strahan's work appears to be exhaustive. The first 
part of the book deals not only with important matters like Libel in adver- 
tisements — citing at length the leading cases on the subject, from Delany v. 
Jones (1803) to Ratcliffe v. Evans (1892); the law affecting lottery and 
betting advertisements, prize competitions and free insurance coupons; 
responsibility for illegal matter; copyright in advertisements (dealing 
at length with the recent case of Lamb v. Evans) ; property in title ; joint 
ownership of newspapers and the general position of editors and con- 
tributors; but it does not disdain to consider such comparatively minor 
points as foreign postage and property in advertisement canvassers' books. 
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Fart II deals exclusively with Libel, and Part III (a new and useful 
feature) contains a summary of Registration, Libel and Copyright laws 
affecting English newspapers in the Colonies, including— apparently by 
anticipation — the TranBvaal. Part IV, on ' Foreign Press Laws,' is practi- 
cally confined to the laws of France and Germany. 

Messrs. Fisher and Strahan point out in their Preface that in some 
respects Colonial laws are ahead of our own, notably in the provisions in 
force in some of the Canadian Provinces and in Western Australia for 
taking security for costs from impecunious plaintiffs in actions for libel 
against newspapers, and in the temporary copyright afforded in sonus 
colonies to telegrams appearing in newspapers. 

We have also received : — 

Bergung wad Hulfeleistung in Seenoth. Von Johannes Leopold 
Bubchard. Hannoon: Helwing. 1897. 8vo. xvi and 374 pp. — This 
work deals elaborately with the rules relating to salvage and towage both 
from the point of view of German law and of the law of other trading 
countries, including England. The author shows a very wide knowledge of 
his subject and writes with a lucidity of style which makes his book very 
pleasant reading. E. S. 

Histoire du Contrat d assurance au moyen dge. Par M. E. Bens a. 
Ouvrage traduit de l'ltalien par Jules Valery avec une introduction par 
M. J. Lefort. Paris: Fontemoing. 1897. 8vo. xvi and 108 pp. — This is 
a French translation of M. Benea's work, which under its Italian title : ' II 
contratto di assicurazione nel medio evo ; studi e ricerche ' was very favourably 
received by historical lawyers on the Continent. It deals with the early 
history of maritime and life insurance. M. Lefort in his introduction 
summarizes the results of M. Bensa's investigations. E. S. 

Encyclopaedia of the Laws of England. Edited by A. Wood Kenton. 
Vol. IX, Mortmain to Peel Acts. Vol. X, Peerage to Bail. London : Sweet 
& Maxwell, Lim.; Edinburgh: Wm. Green & Sons. 1898. La. 8vo. 
Vol. IX, viii and 576 pp. Vol. X, viii and 644 pp. (20*. net.) — These 
two volumes — bringing up the number issued during the year to six — 
contain several admirable articles. Among others may be noted those 
on 'Municipal Corporations/ by Mr. E. Manson; 'Negligence/ by Mr. 
T. Beven; 'Neutrality/ by Mr. T. Barclay; 'Parent and Child/ by 
Mr. E. L. de Hart ; ' Partnership/ by Mr. Walter Lindley ; ' Patents/ by 
Mr. Lewis Edmunds, Q.C., and Mr. T. M. Stevens ; ' Pilots ' and ' Pilotage/ 
by Mr. Q. Q. Phillimore ; ' Poor Law/ by Mr. W. W. Mackenzie ; ' Powers/ 
by Mr. J. Savill Vaizey ; ' Principal and Agent ' (one of the longest articles 
in the work) by Mr. W. Bowstead; 'Pleading/ by Mr. T. J. Bullen, 
Mr. C. W. Greenwood, and Mr. Blake Odgers, Q.C. ; Mr. Blake Odgers also 
contributes articles on ' Parish Council/ ' Privilege ' and ' Publication/ 
Mr. Barclay continues his articles en various points of International Law, 
and Mr. Thomas Raleigh of matters within the jurisdiction of the Privy 
Council ; while Mr. C. Burney writes of ' Motion for Judgment/ ' Next 
Friend/ ' Office Copy/ ' Petition/ and other questions of practice and 
procedure. 

Pratt* 8 Income Tax, being a full analysis of the provisions of the Income 
Tax Acts, with cases of illustration, explanatory notes, and a copious index. 
Sixth Edition. By Joseph Haworth Eedman. London : Shaw & Sens ; 
Butterworth & Co. 1898. 8vo. xxvi, 200 and 34 pp. (7*. 6d.) — The 
average layman's knowledge of Income Tax is limited to the form which,, 
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according to Mark Twain, consists of a string of impertinent questions 
expressly designed to make a man report four times his actual income to 
keep him from swearing to a falsehood. Even the lawyer does not always 
find it an easy matter to make his way among the maze of Income Tax, 
Customs and Inland Revenue, Finanoe and other Acts regulating the pay- 
ment of Income Tax. This hook appears to he a trustworthy guide to the 
subject. It is concise; and it gives all needful information as to the 
principles of assessment, deductions, claims to exemption and appeals 
against assessments. The design of the work consists of a simplified 
analysis of the various Acts with notes, and an introductory chapter. For 
the text of the Aots themselves the reader is referred to the larger work of 
the late Mr. Stephen Dowell. 

The duties of an Arbitrator under the Workmen's Compensation Act, 1897, 
with notes on the Act and Rules. By A. Mozlby-Stark. London : Stevens 
& Sons, Lim. 1898. 8vo. viii and 136 pp. (5*.)— This little hook is 
not — like so many works dealing with statutory law — merely an annotated 
reprint of the Act itself : it contains a clear and helpful analysis of the Act 
and an explanation of its scope, which will be of great assistance to the lay 
arbitrator and others who may be concerned in the working of its provisions. 
The lengthy Rules and Forms issued under the Act — hardly less important 
than the Act itself —are also fully dealt with. 

The Philosophy of Law : an argument for its recognition by our 
Universities. By William P. Coyne. Dublin : Browne & Nolan, Lim. 
1898. 8vo. 28 pp. (6i.) — We agree with Prof. Coyne of University 
College, Dublin, to a considerable extent. He says that the ' analytical 
jurisprudence ' of the Bentham- Austin school is not a philosophy of law at 
all. We prefer to say, with Brunner, that it is a bad and obsolete one. 
But we do wish that critics of Hobbes would be at the pains of reading him. 
To describe it as Hobbes's position ' that morality is the creation of positive 
law ' is an inexcusable mistake. Hobbes not only says nothing of the kind, 
but has a whole system of natural law antecedent to positive law, and in 
some respects not mutable by it. The natural right of self-defence, e. g. can 
never be renounced; no law can be binding on the subject until it is 
notified ; and so on, as any one may see in ' Leviathan ' or in the ' Elements 
of Law.' It is this kind of misconceived censure which in this country has 
brought the idealist school of jurisprudence into not wholly undeserved 
discredit. 

The Licensing Acts, being the Acts of 1872 and 1874, together with all 
the . . . Acts relating thereto. By the late James Patebson. Twelfth 
Edition. By William Mackenzie. London : Shaw & Sons ; Butterworth 
& Co. 1898. 8vo. lviii, 400 and 66 pp. (10*. 6d.) — The twelfth edition 
of a work (of which there have been six editions within thirteen years) 
scarcely stands in need of commendation ; and Mr. Mackenzie, by careful 
editing and a determination to account for every recent case on the subject 
— including R. v. Staffordshire Justices and Smith v. SJuinn % reported so 
lately as August last — has placed * Paterson on the Licensing Acts ' almoat 
beyond criticism. 

The History of 1 The Temple,' with special references to that of the Middle 
Temple. By G. Pitt-Lewis, Q.C. London: John Long. 1898. i2mo. 
95 PP« ('*• &&.) — Mr. Pitt-Lewis tells his story pleasantly and with good 
discretion. He concludes with a proposal for a Legal University for the 
British Empire: a pious wish iu itself, but does Mr. Pitt-Lewis believe 
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that the Inns of Court as now constituted would ever consent to it ? On 
p. 2 1 Mr. Pitt-Lewis speaks of ' the recent efforts of Sir Frederick Pollock 
and others to elucidate ' the history of English law in the twelfth century. 
Mr. Maitland and Mr. Round should have been named, and Mr. Maitland 
first of the company. 

Two Chapters in the Law of Tarts. I. The Reasonable Man; II. The 
Unknown Workman. By F. T. Piogott. London : W. Clowes & Son, Lim. 
1898. 8vo. 39 pp. (is. 6d.) — These are lectures delivered to Japanese 
law students in their own country ; they may be described as semi-popular ; 
they are pleasantly written and sufficient for their purpose. 

Code Municipal de la Province de Quebec annote, 4c Par J. E. Bedabd, 
Q.C. Montreal: C. Theoret. 1898. 8vo. xxv and 663 pp. — This book 
contains the English and French texts of the Quebec Municipal Code with 
annotations, an Appendix of Statutes, and a very full index. 

Death Duty Tables, comprising in an expanded form Tables I, II and III, 
appended to the Succession Duty Act, 1853, for valuing successions and 
annuities, with examples. By A. W. Norman. London : Wm. Clowes & 
Sons, Lim. 1898. La. 8vo. 196 pp. (*js.6d.) 

7 he Quebec Law Index, embracing all the Legislation of the Province of 
Quebec from 1867 down to and including the year 1898. By Harris H. 
Bligh, Q.C. Montreal: C. Theoret. 1898. La. 8vo. 283 pp. 

The Factory Acts. By the late Alexander Redgrave, C.B. Seventh 
Edition. By Jasper A. Redgrave and H. S. Scrivener. London : 
Shaw & Sons ; Butterworth & Co. 1898. 8vo. xlviii, 378 and 53 pp. (6a.) 

Companion to the Solicitor's Clerk. By Charles Jones. Second Edition. 
London: Effingham Wilson. 1898. 8vo. xi and 243 pp. (2*. 6d. net.) 

Employers' Liability under the Workmen's Compensation Act, 1897, and 
tlie Employers' Liability Act, 1880, with Rules under the Workmen's Com- 
pensation Act, 1897. By Arthur Robinson. Second Edition. By the 
Author and J. D. Stuart Sim. London: Stevens & Sons, Lim. 1898. 
8vo. xii and 248 pp. (7*. 6d.) 

The Revised Reports. Edited by Sir F. Pollock, R. Campbell and 
O. A. Saunders. Vol. XXXV. 1 830-1 833. London : Sweet & Maxwell, 
Lim. Boston, Mass.: Little, Brown & Co. 1898. La. 8vo. xiii and 
866 pp. (25*) 

Studies in Roman Law, with Comparative Views of the Laws of France, 
England and Scotland. By Lord Mackenzie. Seventh Edition. By John 
Kirk pa trick. Edinburgh & London: W. Blackwood & Sons. 1898. 8vo. 
xlvi and 473 pp. 

Studies on the Red Book of the Exchequer. By J. H. Round. Printed for 
private circulation. 8vo. viii and 9 1 pp. 

The Law of Mines in Canada. By Wm. David Macpherson and John 
Murray Clark* Toronto: Carswell Co., Lim. 1898. La. 8vo. lxi and 
1294 pp. 
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